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SOLAR PV SYSTEM LEASE AND MAINTENANCE AGREEMENT



between

[Legal name of the local industrial company], a [corporation/limited liability company], having its registered office at [complete Address], represented by [name of delegated person] in his/her capacity as [position or delegation title] 

hereinafter referred to as the Client,

and

[Legal name of the SPV], a [corporation/limited liability company], having its registered office at [complete Address], represented by [name of delegated person] in his/her capacity as [position or delegation title]

hereinafter referred to as the Contractor,

both may be referred to individually as a Party and collectively, as the Parties,

hereby enter into the following:


Preamble
The Client operates an industrial plant and owns the [premises of the plant/land on which it is located] (the Site) (Annex A – Description of the Site). In order to reduce its electricity costs and for climate and environmental reasons, the Client intends to generate electricity from solar radiation energy for its own consumption. 
The Contractor is engaged and experienced in the business of planning, designing, installing, maintaining and leasing of solar PV systems for residential, commercial and industrial customers. 
The Client wishes to engage the Contractor to design, install, and maintain a solar PV system (the Plant) on the Site (the Plant Site) (Annex B – Description of the Plant and the Plant Site) and lease the Plant from the Contractor. The Contractor agrees to be engaged by the Client for these purposes and to lease the Plant upon payment of a rental fee, on the terms and conditions of this solar PV system lease and maintenance agreement (the Agreement).
This Agreement shall be regulated by and construed in accordance with the applicable laws of the Republic of Ghana.
The Client uses the Plant for his own purposes and is responsible for the electricity generation process. 
Both Parties enter into this Agreement in good faith and with the good intention to establish a long-lasting and fruitful cooperation for both Parties.  
In addition to this Agreement, the Client and the Contractor have entered into a Plant Site Lease Agreement attached as Annex H in which the rights and obligations with regard to the use of the Plant Site are contained. [Note: The drafting of the Plant Site Lease Agreement is not part of the assignment.] 


Part 1 
General Provisions
[bookmark: Anfang]Definitions
Agreement: Means this Solar PV System Lease and Maintenance Agreement including its Annexes as amended, supplemented or replaced in accordance with the terms and conditions hereof.
Business Day: Means any day other than Saturday, Sunday, or a bank holiday in Ghana.
Change of Law: Means any change of any of the Laws of Ghana; any change in the manner in which any of the Laws of Ghana is interpreted; any termination, revocation or withdrawal of any license, permit, grant by any State Entity not in accordance with its terms or without a cause.
Competent Authority: Any authority that is competent for the specific matter under the Laws.
Delivery Point: Means the point at which the energy generated by the Plant is delivered to the Existing Electrical System as further described in Annex C.
Due Date: Has the meaning set out in Section 16.
Effective Date: Means the day, when the conditions precedent set out in Section 4 are satisfied. 
Environmental Attributes: Means any and all carbon credits and any and all fuel, emissions, air quality or other environmental characteristics, credits, benefits, reductions, offsets and allowances arising out of any international, national, or other law or regulation (and whether now existing or enacted in the future) in connection with the generation of electricity. 
Execution Date: Means the day, when the Agreement is duly signed by both Parties.
Existing Electrical System: Means Client´s existing electrical system including, without limitation the electrical wiring, transformers, meters and distribution boards and other existing electrical distribution systems at the Site as further described in Annex D.
Force Majeure Event: Means any circumstance, event or condition which is beyond the reasonable control of any of the Parties claiming to be affected by such event, which could not be reasonably foreseen by the affected Party, and which impedes the performance of any obligation of the Agreement by the affected Party. 
Government Force Majeure Event: Means any circumstance, event or condition initiated or enacted by the Government of Ghana or other State Entities which is beyond the reasonable control of any of the Parties claiming to be affected by such event, which could not be reasonably foreseen by the affected Party, and which impedes the performance of any obligation of the Agreement by the affected Party.   
Full Commercial Operation Date: Means the date agreed on by the Parties on which the Plant is ready for regular daily operation and capable of providing electricity to the Delivery Point on a sustained basis as contemplated under the Agreement.
ICC Rules: Means the Rules of Arbitration of the International Chamber of Commerce, Paris, France.
Laws of Ghana: Means the Laws of Ghana and all orders, rules, regulations, instructions and decrees made pursuant thereto, as such laws, rules, regulations, instructions and decrees may be amended from time to time and that are officially published. 
Lease Expiry Date: means unless otherwise agreed by the Parties, [XX] years starting from the Full Commercial Operation Date. 
Lease Term: Has the meaning set out in Section 10.
Maintenance Plan: Means the maintenance plan provided in Annex E.
Maintenance Service Fee: Has the meaning set out in Annex E.
Monthly Rental Fee: Has the meaning set out in Annex F.
Plant: Means the photovoltaic power generation equipment, including without limitation, solar panels, mounting racks, brackets, substrates or supports, power inverters and micro-inverters, optimizers, service equipment, controls, switches, connections, conduit, wires and other equipment connected to the Delivery Point installed by the Contractor on the Site for the operation by the Client under the Agreement. 
Plant Site: Means the site on which the Plant is located within the boundaries of the Site as described in Annex B. 
Prudent Operating Practice: Means standards of practice obtained by exercising that degree of skill, diligence, prudence, and foresight which could reasonably be expected from a skilled and experienced person engaged in the same type of undertaking.
Regulatory Approval: Means any permit, licence, authorisation, consent, decree, approval or other authority act legally required to be obtained from or provided by any Competent Authority. 
Site: Means the [premises/land] owned by the Client on which the industrial plant is located and operated by the Client, including all equipment, facilities, and material for the purpose of, or incidental or useful to the operation of the industrial plant as described in Annex A.
State Entity: Means any entity whose conduct can be attributed to the State of Ghana under rules of international law. 

Rules of Interpretation
The Parties acknowledge that this is a negotiated agreement. In the event of any dispute over its meaning or application, the Agreement shall be interpreted fairly and reasonably and neither more strongly for, nor more strongly against, either Party.
The headings of the Agreement are descriptive only and are not intended to affect the interpretation or meaning of the Agreement, and accordingly are not meant to be construed as part of obligations of any Party hereunder. 
The Annexes contained herein form an integral part of the Agreement. In the event of an inconsistency between the body of the Agreement and the Annexes, the provisions of the body of the Agreement shall prevail.
The word “including” is to be construed as being at all times followed by the words “without limitation”, unless the context otherwise requires. 
Term
The Agreement shall become effective as of its Execution Date and shall remain in full force and effective until the Lease Expiry Date.
Conditions Precedent
Except for the obligations in Sections [1, 2, 3, 4, 5, 6 and Parts 4-8], the Parties’ obligations hereunder shall commence on the date on which the last of the following conditions have been satisfied (Effective Date):
Any Regulatory Approval for installation and maintenance of the Plant has been obtained by the Contractor.[footnoteRef:1]  [1:  Section 23 Renewable Energy Act, 2011 (Act 832)] 

Any Regulatory Approval for installation, operation and maintenance of the Plant that can only be granted to the Client (construction licence and environmental impact assessment) has been obtained by the Contractor on behalf of the Client. 
Either Party has furnished to the other Party certificates of insurance evidencing the insurance required under Section 6.
The Parties agreed on and signed the Plant Site Lease Agreement attached in Annex H. 
The Parties shall cooperate and use all reasonable endeavours to facilitate the timely satisfaction of the conditions precedent.  
The Parties shall jointly review progress made towards achieving satisfaction of the conditions precedent on a regular basis and shall notify each other promptly of any anticipated delay. 
If any of the conditions precedent have not been satisfied within [eighteen (18)] months from the Execution Date or such later date as the Parties may agree in writing, either Party shall be entitled to terminate the Agreement by delivering written notice to the other Party. In the case of termination pursuant to this Section, the Agreement shall be deemed null and void ab initio and neither Party shall have any liability whatsoever to the other Party under the Agreement.   
Undertakings, Representation and Warranties
The Parties make the following mutual representations and warranties as of the Execution Date and covenant that through the term of the Agreement:
Each Party declares that it is validly established, duly organized and in good standing under the laws of its respective formation.
Each Party declares that it is duly authorized and has the power to enter into the Agreement and perform its obligations hereunder.
Each Party declares that it has obtained all Regulatory Approval by the Competent Authority or other third party´s approval or agreement and necessary for the Party to own its assets, carry on its business and to deliver and execute the Agreement; and it is in compliance with all laws that relate to this Agreement in all material respects.
The information provided pursuant to the Agreement as of the Execution Date is true, correct and complete in all material respects.
The Agreement does not conflict with or violate the terms of any other agreement to which either Party is a party or by which either Party is bound.
The Client makes the following additional representations and warranties to the Contractor as of the Execution Date and covenant that through the term of the Agreement:
The Client is the owner of the Site and has free disposal of the Site,
The Client is not aware of any facts or circumstances that could materially adversely affect its ability to perform its obligations hereunder, and, 
The Client has complied with all laws and regulations relating to the usage and operation of the Plant.
The Contractor makes the following additional representations and warranties to the Client as of the Execution Date and covenant that through the term of the Agreement:
The Contractor declares that it is not aware of any facts or circumstances that would materially adversely affect Contractor’s ability to perform its obligations hereunder. 
The Contractor will make available to the Client the usage of the Plant for operation, free and clear of all liens, security interests, claims and encumbrances, or any interest therein, or thereto, by any Person.
The Client undertakes it will ensure that the Site is operated and maintained in accordance with Prudent Operating Practice and the terms of the Agreement.
The Contractor undertakes it will ensure that the Plant is constructed and maintained in accordance with Prudent Operating Practice and the terms of the Agreement.
Insurances
Both Parties shall obtain and maintain the following insurance policies for the entire duration of the Agreement with reasonably acceptable insurance companies and with limits and coverage provisions not less than the limits and coverage provisions set forth below:
General Liability Insurance: Liability insurance which covers properties damages and personal injury (including bodily injury and death) caused by a Party, for a maximum sum equal to […] and, in addition not inferior to […] annually; 
Insurance policy which covers the civil liability towards third parties for a maximum sum not lower than […] per accident; 
The Client shall also obtain and maintain for the entire duration of the Agreement a property insurance for the Site in an amount of not less than […]; and
The Contractor shall also obtain and maintain for the entire duration of the Agreement an insurance policy which covers Plant damages not caused by a Party for a maximum sum not lower than […] per accident.
All policies of liability insurance to be maintained by either Party shall provide for waivers of subrogation in favor of the other Party.
On or before the Effective Date, either Party shall furnish certificates of insurance to the other Party evidencing the insurance required pursuant to the Agreement. The Contractor shall provide at the latest on the Full Commercial Operation Date the certificate of insurance for the Plant.


Part 2
Construction of the Plant 
Design, procurement and installation of the Plant
The Contractor shall, at its own cost, design and procure the Plant and carry out the installation, completion, testing and commissioning of the Plant at the Plant Site for production of electricity from the Full Commercial Operation Date in accordance with all applicable laws and regulations, and consistent with the technical specifications set forth in Annex B including the performance ratio of the Plant.[footnoteRef:2] [2:  This general template does not consider a yield related performance guarantee (clause). As the Solar PV is an intermitted power resource, the extend of a possible performance guarantee of the plant is subject to negotiation. It could range from a non-binding forecast to single or multiple yield scenarios (based for example on P50/P70/P90) with different contractual consequences.] 

The Contractor shall install the Plant for the proper and safe interconnection of the Plant to the Existing Electrical System necessary to transmit and deliver the energy output at the Delivery Point.
The Parties agree that the Full Commercial Operation Date is on [DD.MM.YYYY]. The Contractor shall begin the design, installation, completion, testing and commissioning of the Plant at the latest on the Effective Date to achieve the Full Commercial Operation Date.
The Contractor may engage subcontractors to meet any obligation under the Agreement. The engagement of subcontractors does not limit Contractor’s liability and its obligations arising from the Agreement. Any subcontractor engaged by Contractor to perform any portion of the obligations under the Agreement shall have all licenses and registrations required to perform this kind of services and all insurance obligations as required pursuant to Section 6 shall be fulfilled and maintained by the Contractor and its subcontractors for the entire duration of the Agreement. 


Commissioning and Testing
The Contractor shall be responsible for commissioning and testing of the Plant. The Contractor shall carry out commissioning and testing in accordance with Prudent Operating Practice and any procedure agreed on by the Parties.
The Plant shall be ready for regular daily operation and Contractor shall have finalised commissioning and testing by the Full Commercial Operation Date.
The Contractor shall give at least [seven (7)] day’s prior notice to the Client of the date of commencement of commissioning and testing of the Plant. The Client shall have the right to be present at the Site and to inspect and witness the commissioning and testing. 
After one (1) year of operation the defined performance ratio of the Plant will be confirmed.
The Client shall cooperate with the Contractor so as to enable the Contractor to commission and test the Plant in accordance with this Section.
Access to the Site and the Plant
For the purpose of designing and constructing the Plant, the Contractor and its subcontractors, agents, and representatives shall have access to the Site and the Plant Site at all times for the purposes of performing the services under the Agreement, and the Client shall provide such cooperation and assistance to enable the Contractor (including its subcontractors, agents, and representatives) to install, test, commission, repair and maintain the Plant and carry out all other services contemplated under the Agreement.
The Contractor and its subcontractors, agents, and representatives shall also have access to any documents, materials, records and accounts that are necessary for the design and construction of the Plant that are in possession of the Client.  
If the Client refuses the right of access, or obstructs such right of access it will be deemed a material breach of the terms of the Agreement by the Client.  
In the event of an emergency, immediately upon a Party’s knowledge of an emergency or potential emergency, this Party shall provide telephonic notice to the other Party of the nature of such emergency, and both Parties shall have immediate access to the Site and the Plant Site.  
In the event of any emergency, either Party on its own or the Parties jointly shall take such action as may be reasonable and necessary to prevent, avoid and mitigate injury, damage or loss to the Plant, and any interruption, reduction or disruption of its proper operation, and shall, as soon as practicable, report any such incident, including such Party’s response thereto, to the other Party.
The Client shall ensure that the Plant, all property and equipment of the Contractor that is located within the Site, and all personnel of the Contractor while staying at the Site are accorded constant protection and security within the Site during the entire term of the Agreement. 


Part 3 
Lease of the Plant
Lease and Lease Term
From the Full Commercial Operation Date, the Contractor leases the Plant to the Client. 
The Lease commences on the Full Commercial Operation Date and unless terminated under Part 5, shall terminate on the Lease Expiry Date (the Lease Term). 
Ownership of the Plant and Retention of Title
The Plant is and remains the property of the Contractor during the entire Lease Term and the Contractor retains full legal title to and beneficial ownership of the Plant notwithstanding the delivery to and possession and use of the Plant by the Client. No right, title or interest in the Plant shall pass to the Client during the Lease Term.
Title to the Plant is held and retained solely by the Contractor as security and the Client shall have no security interest in the Plant.
The Contractor shall (at its sole discretion) register ownership of the Plant and retention of title with the Bank of Ghana Collateral Registry or any other authorised agency in favor of the Contractor, and shall be entitled to effect any other registration or filing to evidence, secure or confirm ownership of the Plant for the Contractor throughout the Lease Term, and the Client shall cooperate and provide the Contractor with any assistance required to effect such registration of ownership for the Lease Term. 
The Plant is not part of the Site and may be removed by the Contractor in compliance with the terms of the Agreement. The Plant shall in no way be deemed as any asset attached to the Site.
Neither the Plant nor any of its components may be sold, leased, assigned, mortgaged, pledged or otherwise alienated or encumbered by the Client. The Client shall not cause or permit the Plant or any part thereof to become subject to any lien, encumbrance, pledge, or levy. The Client shall indemnify the Contractor against all losses, claims, costs and expenses (including attorneys’ fees) incurred by Contractor in discharging and releasing any such lien, encumbrance, pledge, or levy.
If the Client has provided any security over the Site, the Contractor may require the Client to obtain a written confirmation issued by the beneficiary of such security confirming that the Plant shall not form part thereof.
Any denial of the Contractor’s title to the Plant by the Client or any failure or neglect of the Client to comply with the terms and conditions of this Section shall give the Contractor an automatic right to terminate this Agreement. In this event, the Contractor may upon written notice to the Client cancel the Agreement in its entirety and the Contractor shall hold the Client liable and responsible for any or all damages which may be sustained by the Contractor under this Agreement. 
Generation of electricity
The Client is entitled to use the Plant for its own supply and pursuant to its requirements. The Client is the operator of the Plant.
The electricity generated by the Plant is the property of the Client immediately upon generation. The Contractor is not entitled to any rights in this respect. Any Environmental Attributes shall remain the property, and under the sole control of the Client.
The Client shall operate the Plant in accordance with Prudent Operating Practice. 
Rental Fee
The Client shall during the whole Lease Term pay the Contractor the Monthly Rental Fee.
The calculation of the Monthly Rental Fee starts with the base fee, which is adjusted on each anniversary of the commercial operation. The base fee and the adjustments are set out in Annex F. [Note: The Monthly Rental Fee can be freely set by Parties.] 
Repair and Maintenance services[footnoteRef:3] and fee [3:  Ghana's contract law does not provide for specific repair and maintenance obligation. The parties are free to allocate the repair and maintenance obligations between them. ] 

The Contractor shall maintain the Plant in good and proper working order during the Lease Term and protect the Plant from deterioration, other than normal wear and tear.
The Contractor shall perform the maintenance services in accordance with the Maintenance Plan including. 
The Client shall pay the Maintenance Service Fee as set out in Annex E for the maintenance services during the Lease Term.
The Contractor shall provide the Client with reasonable notice prior to accessing the Site to perform maintenance services. However, the Contractor shall have access to the Plant Site at all times pursuant to Section 9 and that no such notice is required to be given to the Client to perform emergency maintenance services. 
The Contractor shall be entitled to suspend operation of the Plant for the purpose of maintaining and repairing the Plant and such suspensions of operation shall not constitute a breach of the Agreement provided that, the Contractor shall use its reasonable best efforts to minimize any interruption in operation to the Client. If the duration of such suspension of operation of the Plant (excluding Force Majeure Events, Government Force Majeure Events and suspension due to the Client´s fault or negligence or due to the non-functioning of the electricity grid) amounts to more than [XX] days in a calendar year, the Client shall be entitled to secure a penalty payment of [XX] GHS from the Contractor and such penalty payment shall be deducted from the next Monthly Rental Fee.[footnoteRef:4] [4:  In this Lease the operation of the plant does not depend on the synchronization with a diesel generator. In such a case, a clause on the synchronization obligation of the operator of the diesel generator would need to be added] 

The Client shall operate the Site in accordance with the Laws of Ghana and be responsible for the repair and maintenance of the Site in good condition for the installation and operation of the Plant.
The Client is fully responsible for the maintenance and repair of the Existing Electrical System and all its equipment that utilizes the Plant outputs.
If the Contractor incurs incremental costs to maintain the Plant due to conditions at the Site or due to the inaccuracy of any information provided by the Client and relied upon by the Contractor, the pricing, schedule and other terms of the Agreement will be equitably adjusted to compensate for any work in excess of normally expected work required to be performed by the Contractor. In such event, the Parties will negotiate such equitable adjustment in good faith.
Either Party shall notify the other Party immediately upon gaining knowledge of any material malfunction of or damage to the Site, the Existing Electrical System, or the Plant.
The Client shall reimburse the Contractor for the cost of any repairs or maintenance resulting from the Client´s negligence, wilful misconduct or breach of the Agreement.
Payments
Payments under the Agreement shall be due and payable by the Client on the [fifteenth (15th)] day after the date of receipt of the invoice (Due Date). If the amount due is not paid on or before the Due Date, a late payment charge shall be applied to the unpaid balance and shall be added to the next invoice. Such late payment charge shall be calculated based on an annual interest rate of [agreed escalation index] percent calculated daily and effective from the Due Date until the date of actual payment.
All payments made by the Client under the Agreement shall be due and payable by electronic funds transfer to an account that is held and specified by the Contractor (or by any other specific alternative payment procedures as designated by both Parties) as described in Annex G. 
All amounts due under the Agreement shall be payable in the currency of Ghana Cedi (GHS) and the Client shall not be entitled to make payment in any other currency. [Note that in general payments in Ghana have to be made in Ghanaian Cedi. However, the Bank of Ghana can issue exemptions under the Foreign Exchange Act, 2006 (Act 723).]
Prior to the execution of this Agreement, the Client shall obtain a Bank Guarantee from a Bank recognized under the laws of Ghana to secure in full its payment obligations and liabilities to be discharged under Section 18.2 in the event that the Client defaults in paying the Monthly Rental Fee or other payment obligations for [three (3)] consecutive months. Total amount payable by the Client upon default, shall be calculated together with late payment charge and annual interest rate of [agreed escalation index] percent in accordance with clause (1) of this Section.
Taxes and Charges
All payments to the Contractor for the lease of the Plant and the maintenance services under the Agreement shall be deemed to be inclusive of all taxes, fees, and levies, with the exception of value added tax subject to any exemptions that may be given by the Government of Ghana from time to time. 
The Contractor is responsible for the payment of all taxes and charges that may arise for the Contractor or the Client from the construction of the Plant. The Contractor is not responsible for the payment of taxes imposed on the Client after the Execution Date or with respect to any sales, use, excise, or similar tax imposed as a result of the generation of electricity.
The Contractor has the right to challenge the lawfulness of any tax or assessment associated with the construction of the Plant on the Site imposed on the Contractor, or that are attributable to the Client for which the Contractor is required to pay (including the right to obtain an exemption from such tax or assessment). The Client agrees to cooperate with the Contractor to enable the Contractor to challenge the lawfulness of any such tax or assessment or to qualify for an exemption from any such tax or assessment.
Invoices
The monthly billing period shall be the calendar month. No later than [fifteen (15)] calendar days after the end of each calendar month, the Contractor shall prepare and provide the Client with an invoice of the Monthly Rental Fee and the Maintenance Service Fee. 
The invoice shall include, separately: 
The Monthly Rental Fee pursuant to Annex F;
The Maintenance Service Fee pursuant to Annex E;
Taxes if any;
Reimbursable other taxes if applicable;
Any other sums due and payable by the Client under the Agreement;
The total sum payable by the Client.
Delays in the issuance of any such invoice will not constitute any waiver of Client’s obligation to pay, or Contractor’s right to collect, any payment by Contractor under any such invoice. 
Disputed Payments
If any amount shown on an invoice rendered by the Contractor is disputed in good faith by the Client, in whole or in part, then the payment of the undisputed amount shall not be withheld on those grounds and shall be paid to the Contractor when due. 
Any disputed amount subsequently agreed to by the Parties or adjudicated to be due by the Client to the Contractor shall be paid within [fifteen (15)] days of such agreement or determination that such payment is due, and shall bear interest for such payment at an annual interest rate of [agreed escalation index] percent calculated daily and effective from the Due Date until the date of actual payment.
Removal of the Plant at Lease Expiry Date 
The Plant shall be removed at Lease Expiry Date according to the terms and conditions of the Plant Site Lease Agreement.


Part 4 
Termination and special circumstances
Defaults and Termination[footnoteRef:5] [5:  The Parties can include for each other rights of termination without default. The consequences of such termination should be clearly specified.] 

A default of the Contractor means the occurrence of any of the following:
The failure to provide to the Client the right to use the Plant for a continuous period of [fifteen (15)] days during the Lease Term;
Continuous abandonment of construction of the Plant by the Contractor without the written consent of the Client;
Passage of a resolution by the shareholders of the Contractor for the winding up of the Contractor except when taken for the purpose of merger or reorganization (provided that such reorganization does not affect the ability of the merged or reorganized entity to perform its obligations under the Agreement); appointment of a liquidator in a procedure for the winding up of the Contractor, after notice to the Contractor and due hearing; or a court order wind up of the Contractor;
Any substantial and continuous material breach by the Contractor of any representation, warranty, undertaking, or obligation under the Agreement.
A default of the Client means the occurrence of any of the following:
Failure to pay an invoice following the Due Date (see Section 16.1), and such failure continues for a period of [fifteen (15)] Business Days upon delivery of a written notice on such nonpayment to the Client by the Contractor.
Willful alteration of or tampering by the Client or its employees or agents with the Plant during the Lease Term without the prior written consent of the Contractor, except in situations where such actions are taken to prevent immediate injury, death, or property damage and the Client uses its best efforts to provide the Contractor with advance notice of the need for such actions;
Passage of a resolution by the shareholders of the Client for the winding up of the Client except when taken for the purpose of merger or reorganization (provided that such reorganization does not affect the ability of the merged or reorganized entity to perform its obligations under the Agreement); appointment of a liquidator in a procedure for the winding up of the Client, after notice to the Client and due hearing; or a court order wind up of the Client;
Any substantial and continuous material breach by the Client of any representation, warranty, undertaking, or obligation under the Agreement.
The non-defaulting Party is entitled to give a notice of default in which the default shall be specified in reasonable detail. The defaulting Party shall have ten (10) working days within which to cure the default. 
If an event of default has occurred and has not been cured within the period specified in sub-section above, the non-defaulting Party is entitled to take any or all of the following actions:
Terminate the Agreement with immediate effect by delivering written notice to the defaulting Party or
Proceed in accordance with Part 5 of the Agreement to protect and enforce its rights and to recover any damages to which it may be entitled, including all costs and expenses reasonably incurred in the exercise of its remedy, or
At its election, take such steps as are reasonably necessary to cure the default before so proceeding.
The right to take the actions set out in this Section shall not be exclusive but, to the extent permitted by the laws of Ghana, be cumulative and in addition to all other rights and remedies existing at law, in equity or otherwise. No delay by, or omission of, one Party to exercise any right or remedy arising upon any event of default of the other Party shall impair any such right or remedy or constitute a waiver of such event or an acquiescence thereto.
If the Contractor is the non-defaulting Party and the Contractor terminates the Agreement during the Lease Term pursuant to this Section, then the Contractor shall be entitled, without limiting Contractor’s rights or remedies available under the Agreement, to receive a fee as described in Annex F that is intended to reflect the Contractor’s direct damage from Client’s default and is not intended to be a penalty. In such event, the Contractor shall be entitled to remove the Plant at the Client’s sole cost and expense. 

Force Majeure
Neither Party shall be considered to be in default or breach of the performance of its obligations under the Agreement to the extent that the non-performance is caused by a Force Majeure Event. In such a case, the non-performing Party shall immediately provide notice to the other Party of the circumstances preventing or delaying performance and the expected duration thereof. Such notice shall be confirmed in writing as soon as reasonably possible. 
The Party affected by a Force Majeure Event shall resume performance of its obligations as soon as reasonably practicable.
During the pendency of a Force Majeure Event, the Parties shall be released from their mutual obligations of the Agreement and neither Party shall bear any liability for any loss or expense suffered by the other Party due to the Force Majeure Event.  
Force Majeure Events include but are not limited to the following events:
Natural disasters, epidemics or plagues;
Acts of war, armed conflict, invasion, blockade, embargo, revolution, insurrection, nationwide strikes of a political matter, act of terrorism, or sabotage;
Accident, explosion, or chemical contamination (other than resulting from the foregoing incidences). 
Either Party shall be entitled to terminate the Agreement upon [thirty (30)] days prior written notice to the other Party if any Force Majeure Event affecting such other Party has been in existence for a period of [one hundred eighty (180)] or more consecutive days, unless such Force Majeure Event ceases prior to the expiration of such [thirty (30)] day period.
Government Force Majeure
Except for Sections 21.4 and 21.5, the provisions of Section 21 shall apply similarly to the occurrence of a Government Force Majeure Event. 
Government Force Majeure Events include but are not limited to the following events:
Any nationalisation, expropriation that substantially affects the Plant or the Site or any other measure having equivalent effect that is initiated or pursued directly by the Government of Ghana or any other State Entity. 
Any Change of Law that substantially prevents either of the Parties from fulfilling its obligations under the Agreement. 
The Contractor shall be entitled to terminate the Agreement upon [thirty (30)] days prior written notice to the other Party if any Government Force Majeure Event has been in existence for a period of [one hundred eighty (180)] or more consecutive days, unless such Government Force Majeure Event ceases prior to the expiration of such [thirty (30)] day period. The Contractor is entitled to proceed in accordance with Section 20.6.



Part 5 
Liability
Liability and Indemnification 
Except as provided in the following sections and to the extent permitted under the Laws of Ghana and for instances of wilful misconduct, neither Party shall be liable to the other Party in contract, tort, warranty, strict liability, or any other legal theory for any indirect, consequential, incidental, punitive, or exemplary damages. 
Neither Party shall have any liability to the other Party in connection with the Agreement except pursuant to, or for breach of, the Agreement; provided that this provision is not intended to constitute a waiver of any rights of one Party against the other with regard to matters unrelated to the Agreement or to any activity not contemplated by the Agreement.
Indemnification 
Each Party shall indemnify the other Party, its directors, officers, agents, and employees against, and hold the other Party, directors, officers, agents, and employees harmless from, at all times after the date hereof, any and all losses incurred, suffered, sustained, or required to be paid, directly, by, or sought to be imposed upon, the other Party, its directors, officers, agents, and employees for personal injury or death to persons, or damage to property or arising out of any breach of the Agreement by or any negligent act or omission of the Party.
In the event that any loss results from joint or concurrent negligence, acts or omissions of the Parties, each Party shall be liable under this indemnification in proportion to its relative degree of fault. 
Each Party shall promptly notify the other Party of any loss or proceeding in respect of which it is or may be entitled to indemnification under this Section. Such notice shall be given as soon as reasonably practicable after the relevant Party becomes aware of the loss or proceeding. 



Part 6 
Records and confidentiality 
Records
Each Party shall keep complete and accurate records and all other data required by each of them for the purposes of proper administration of the Agreement.
All such records and data shall be maintained for the minimum period of the term of the Agreement and a period of [ninety (90)] days after the expiration of the term.   
Either Party shall have the right, upon [ten (10)] days prior written notice to the other Party, to access and examine the records and data of the other Party relating to the Agreement, at any time during normal office hours, during the period such records and data are required hereunder to be maintained. 
Confidentiality
Each Party agrees that it shall and will ensure that its directors, officers, agents, and employees, will hold in confidence the Agreement and all information, documentation, data and know-how disclosed to it by the other Party and reasonably designated in writing as “confidential” (Confidential Information), and will not disclose to any third party or use this information or any part thereof without the other Party’s prior written approval.
This shall not apply
To Confidential Information which is in the public domain other than by reason of a breach of the Agreement;
To Confidential Information the disclosure of which is required by any Laws of Ghana or by order of a court, tribunal or governmental authority in any country with appropriate jurisdiction over a Party. 
A Party may disclose Confidential Information, subject to obtaining an undertaking to the same confidential, to any assignee of the Party; to any bank or financial institution or investor from whom the Party is seeking finance; or to any consultant or contractor whose duties reasonably require such disclosure in connection with the Agreement.  



Part 7 
Dispute Resolution 
Amicable Settlement
Any dispute or difference arising out of or in connection with the Agreement shall be settled amicably by the Parties. 
If no amicable settlement is reached within a period of [two (2)] months from the date on which either Party notifies the other Party of the existence of a dispute or a difference, the dispute or difference shall be settled by reference to binding arbitration to be conducted pursuant to the ICC Rules as sole and exclusive recourse available to the Parties regarding any and all disputes and differences under the Agreement.[footnoteRef:6]    [6:  According to the Alternative Dispute Resolution Act, 2010 (Act 798), parties are free to choose their dispute resolution mechanisms. Therefore the parties can decide to adopt only ICC rules or add any other mechanism if they so desire. Although the Judiciary has plans to establish an Arbitration Court, Ghana does have a privately-run Ghana Arbitration Centre to which the legal practice has resort.] 

Arbitration
Unless both Parties agree on a sole arbitrator, to be appointed in accordance with the ICC rules, an arbitral panel, consisting of [three (3)] arbitrators shall be appointed in accordance with the ICC rules. 
The arbitrator shall, unless otherwise agreed by the Parties, be conducted in English and the seat of arbitration shall be in [Accra].
The award of the arbitrators shall be final and binding on the Parties.
The costs of the arbitration shall be borne by the Parties as determined by the arbitrators in their award. 
With the exception of disputes relating to the non-payment of sums due under the Agreement, during the conduct of the dispute resolution procedure under this Part of the Agreement, the Parties shall continue to perform their respective obligations under the Agreement. 



Part 8 
Miscellaneous Provisions
Applicable Law
The Agreement and the rights and obligations of the Parties hereunder shall be governed by and construed in accordance with the Laws of Ghana. 
The Agreement shall also be subject to such rules of international law as may be applicable.
Assignment
The Agreement shall inure for the benefit of and bind the respective successors, assignees, and delegates of the Parties. No assignment or delegation by either Party of any of its rights, duties, and obligations hereunder shall be made or become effective without the prior written consent of the other Party not to be unreasonably withheld or delayed. 
The engagement of subcontractors to meet obligations pursuant to Section 7.4 of the Agreement does not constitute an assignment or delegation within the sense of this Section. 
Variation
The Agreement may not be varied or any of its provisions waived except by written agreement by the Parties. 
Waiver of rights
No waiver by either Party of any default by the other in performance of any of the provisions of the Agreement shall operate or be construed as waiver of any other or further default whether of a like or different character; or shall be effective unless in writing duly executed by an authorised representative of the Party.
Upon the failure by either Party to insist on any occasion upon the performance of the terms, conditions, and provisions of the Agreement, any time or other indulgence granted by one Party to the other shall not thereby act as a waiver of the breach, as acceptance of any variation, or as the relinquishment of any such right hereunder, which shall remain in full force and effect. 
Severability
If any clause of the Agreement is ruled invalid or unenforceable by a court of competent jurisdiction, it shall not affect the remainder of the Agreement if it can be construed to effect its essential purpose without the invalid clause.  
Effect of illegality
If for any reason whatsoever any provision of the Agreement is or becomes or is declared by any court to be invalid, illegal or unenforceable, then in any such case the Parties will negotiate in good faith with a view to agreeing one or more provisions to be substituted which are not invalid, illegal, or unenforceable and produce as nearly as is practicable in all the circumstances the appropriate balance of the commercial interests of the Parties.  
Entire Agreement
The Agreement contains or refers to the entire agreement between the Parties with respect to its subject matter and expressly excludes any warranty, condition or other undertaking implied in law or by custom and supersedes all previous agreements and understandings between the Parties with respect to its subject matter and each of the Parties acknowledges and confirms that it does not enter into the Agreement in reliance of any representation, warranty or other undertaking by the other Party not fully reflected in the terms of the Agreement. 
Counterparts
The Agreement may be executed in one or more counterparts (including counterparts by facsimile), each of which shall be deemed an original and all of which shall constitute the same agreement. 


List of Annexes

Annex A – Description of the Site
Annex B – Description of the Plant (incl. technical specifications) and the Plant Site
Annex C – Delivery Point
Annex D – Existing Electrical System
Annex E – Maintenance Plan and Maintenance Service Fee
Annex F – Calculation of the Monthly Rental Fee and indemnification fee
Annex G – Payment Method (incl. bank account)
Annex H – Plant Site Lease Agreement 
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