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SOLAR POWER PURCHASE AND SALE AGREEMENT





between

[Legal name of the Power Producer], a [company limited by shares] duly registered under the laws of the Federal Republic of Nigeria, having its registered office at [complete Address], represented by [name of delegated person] in his/her capacity as [position or delegation title] hereinafter referred to as the Seller), which expression shall where the context so admits include its assigns and successors-in-title of the one part;

and

[Legal name of the Customer], a [type of company] duly registered under the laws of the Federal Republic of Nigeria, having its registered office at [complete Address], represented by [name of delegated person] in his/her capacity as [position or delegation title] hereinafter referred to as Purchaser), which expression shall where the context so admits include its assigns and successors-in-title of the other part.

Both the Seller and the Purchaser are hereby referred to individually as a Party and collectively, as the Parties,


Preamble
(a) The Purchaser operates an industrial plant (the Site) and owns [or has a valid long-term lease of] the land on which the Site is located (Annex A – Description of the Site) and wishes to purchase electricity from renewable sources.
(b) The Seller offers to the Purchaser and the Purchaser has agreed for the Seller to construct, operate, and maintain a dedicated [solar photovoltaic electric generation plant] (the Plant)[footnoteRef:1] on the Site (Plant Site) (Annex B – Description of the Plant and the Plant Site).  [1:  In this template the operation of the plant does not depend on the synchronization with a diesel generator/gas turbine. In such a case, a clause on the synchronization obligation of the operator of the diesel generator/gas turbine would need to be added.] 

(c) The Seller also offers to the Purchaser and the Purchaser has agreed for the Seller to also construct, operate, and maintain the electrical connection between the Site and the Plant Site (the Interconnection Facility).   
(d) Both Parties acknowledge and understand that solar power is an intermittent resource, that the net electrical output of the Plant, which is dependent on the sun and other factors, will constantly vary and that no particular amount of net electrical output is guaranteed in amount or time of delivery[footnoteRef:2] [2:  A performance guarantee clause has not been considered in this template. As the Solar PV is an intermitted power resource the extend of a possible performance guarantee of the plant is subject to negotiation. It could range from a non-binding forecast or a simple performance ratio to single or multiple yield scenarios (based for example on P50/P70/P90) with different contractual consequences.
] 

(e) [bookmark: _Hlk46746491][Take or pay option: The Seller agrees to sell, and the Purchaser agrees to purchase the entire net electrical output of the Plant according to the terms and conditions of this solar power purchase and sale agreement (the Agreement). 
Or
Payment of energy consumed option: The Seller agrees to sell, and the Purchaser agrees to purchase the net electrical output of the Plant consumed according to the terms and conditions of this solar power purchase and sale agreement (the Agreement).]
(f) Both Parties enter into the Agreement in good faith and with the good intention to establish a long-lasting and fruitful cooperation for both Parties. Both Parties shall endeavour to cooperate and liaise at all times to contribute to the successful realisation of the sale and purchase of electrical energy under the Agreement.  
(g) In addition to the Agreement, the Seller and the Purchaser shall enter into a Plant Site Lease Agreement to be attached as Annex E in which the rights and obligations with regard to the use of the Site and the Plant Site are laid down. [Note: The drafting of the Plant Site Lease Agreement is not part of the assignment]. 

The Parties hereby agree as follows:


Part 1 
General Provisions
[bookmark: Anfang]Definitions
Unless defined differently in other sections or different meanings become apparent because of the context in which they are used, the following terms shall have the meaning given to them in this section:
Acts of Insolvency: Means in respect of a Party, (i) the admission in writing of such Party of its inability generally to pay its obligations as they come due, (ii) winding-up (excluding a solvent winding up for the purposes of a corporate restructuring), dissolution, administration or liquidation, (iii) the making by it of any arrangement or composition with its creditors (excluding a solvent winding up for the purposes of a corporate restructuring), (iv) the taking of possession by an encumbrance of, or the appointment of a liquidator (other than in respect of a solvent liquidation), a receiver, administrative receiver, compulsory manager or similar officer over, the whole or any material part of its property or assets, or (v) the involuntary commencement against a Party of any procedure analogous with any of the above procedures that is not stayed, discharged or dismissed within [sixty (60)] days.
Agreement: Means this solar power purchase and sale agreement including its annexes as amended, supplemented or replaced in accordance with the terms and conditions hereof.
Business Day: Means any day other than Saturday, Sunday or any other day on which commercial banks are authorized or required to close in [city], Nigeria.
Change of Law: Means any change of any of the Laws; any change in the manner in which any of the Laws is interpreted; any termination, revocation or withdrawal of any license, approval, permit, grant by any State Entity or Competent Authority not in accordance with its terms or without a cause.  
Confidential Information: Shall have the meaning specified in Section 29.
Competent Authority: Any authority that is competent for the specific matter under the Laws.
Delivery Point: Means the point of connection where the Net Electrical Output is delivered to the Site of the Purchaser.
Due Date: Shall have the meaning specified in Section 16. 
Effective Date: Means the day, when the conditions precedent set out in Section 4 are satisfied. 
Environmental Attributes: Means any and all carbon credits and any and all fuel, emissions, air quality or other environmental characteristics, credits, benefits, reductions, offsets and allowances arising out of any international, national, or other law or regulation (and whether now existing or enacted in the future). 
Execution Date: Means the day, when the Agreement is duly signed by both Parties.
Force Majeure Event: Means any circumstance, event or condition which is beyond the reasonable control of any of the Parties claiming to be affected by such event, which could not be reasonably foreseen by the affected Party, and which impedes the performance of any obligation of the Agreement by the affected Party. 
Full Commercial Operation Date: Means the date agreed on by the Parties in Section 7 on which the Plant and the Interconnection Facility are ready for regular daily operation and Net Electrical Output can be delivered through the meter to the Delivery Point.
Government Force Majeure Event: Means any circumstance, event or condition initiated or enacted by the Government of Nigeria, or other State Entities or any Competent Authority which is beyond the reasonable control of any of the Parties claiming to be affected by such event, which could not be reasonably foreseen by the affected Party, and which impedes the performance of any obligation of the Agreement by the affected Party.   
ICC Rules: Means the Rules of Arbitration of the International Chamber of Commerce.
Interconnection Facility: Means the facilities to be installed and maintained by the Seller for the delivery of the Net Electrical Output to the Delivery Point.  
Laws: Means all applicable  laws, statutes, orders, guidelines, rules, codes, regulations, instructions and decrees of the Federal Republic of Nigeria,  including any agencies thereof, or any state, local, municipal, regional, or any other duly constituted governmental body, instrumentality, agency in the Federal Republic of Nigeria, each having jurisdiction and lawful authority over the Parties in the performance of obligations herein which a Party is under lawful obligation to comply, as such laws, statutes, orders, guidelines, rules, codes, regulations, instructions and decrees may be amended or replaced from time to time and that are officially published. 
Net Electrical Output: Means the electricity output measured in kilowatt hours (kWh) which is generated at the Plant and delivered to the Purchaser at the Delivery Point.  
NGN: Means Nigerian Naira, the currency that is the legal tender of the Federal Republic of Nigeria.
Plant: Means the photovoltaic power generation plant, all equipment, facilities and material, including photovoltaic arrays, DC/AC inverters, wiring, tools, and any other property now or hereafter installed, owned, operated, or controlled by the Seller for the purpose of, or incidental or useful to the operation of the power generation plant. 
Plant Site: Means the site on which the Plant is located within the boundaries of the Site. 
Prudent Operating Practice: Means standards of practice obtained by exercising that degree of skill, diligence, prudence, and foresight which could reasonably be expected from a skilled and experienced person engaged in the same type of undertaking in Nigeria under the same or similar conditions and complying with the Laws.
Purchase Price: Means the price in Nigerian Naira (NGN) per kWh to be paid by the Purchaser to the Seller for the purchase of the Net Electrical Output, as specified in Annex C – Purchase Prices, Fees etc. 
Regulatory Approval: Means any permit, licence, authorisation, consent, decree, approval or other authority act required to be obtained from or provided by any Competent Authority or Utility. 
Site: Means the premises owned by [or leased to] the Purchaser on which the industrial plant is located and operated by the Purchaser, including all equipment, facilities, and material for the purpose of, or incidental or useful to the operation of the industrial plant.
State Entity: Means any entity whose conduct can be attributed to the State of Nigeria under rules of international law. 
Term: Shall have the meaning specified in Section 3.
Utility: Means [Name of the local distribution company].
Rules of Interpretation
The Parties acknowledge that this is a negotiated Agreement. In the event of any dispute over its meaning or application, the Agreement shall be interpreted fairly and reasonably and neither more strongly for, nor more strongly against, either Party.
The headings of the Agreement are descriptive only and are not intended to affect the interpretation or meaning of the Agreement, and accordingly are not meant to be construed as part of obligations of any Party hereunder. 
The Annexes contained herein form an integral part of the Agreement. In the event of an inconsistency between the body of the Agreement and the Annexes, the provisions of the body of the Agreement shall prevail.
The word “including” is to be construed as being at all times followed by the words “without limitation”, unless the context otherwise requires. 
Term
The Agreement shall become effective as of its Execution Date and shall remain in full force and effect during [10/15/20 years – length of term] years starting on the day of the Full Commercial Operation Date (the Term). The Term shall be automatically extended by the total cumulative period of any Force Majeure Event or Government Force Majeure Event during the Term of the Agreement, except terminated in accordance with Section 24 or Section 25
The Parties may mutually agree to extend the Term for [two (2)] consecutive periods of [five (5)] years each. No fewer than [12] months before the end of the Term, as may be extended pursuant to this Section, either Party shall provide notice to the other Party of its desire to extend the Term for additional [five (5)] years. If no agreement is reached until the end of the Term or either Party notifies the other Party that it does not agree to extend the Term, the Term shall expire in accordance with Section 3.1.
Conditions Precedent
Except for [Sections 1, 2, 3, 4, 5, 6 and Parts 5-9], the Parties’ obligations hereunder shall commence on the date on which the last of the following conditions have been satisfied or waived in writing (Effective Date):
Any Regulatory Approval relating to the installation, operation, and maintenance of the Plant has been obtained by the Seller.
Any Regulatory Approval for installation, operation and maintenance of the Plant that can only be obtained by or granted to the Purchaser (such as construction licence, building permit and environmental impact assessment) has been obtained by the Seller on behalf of the Purchaser. 
Any necessary registration with the Competent Authorities for the execution of the Agreement has been effected by the Parties, where applicable.
The Agreement is approved by the Nigerian Electricity Regulatory Commission, where applicable. 
Each Party having provided to the other Party a copy of all relevant resolutions of the board of directors authorizing the execution, delivery and performance by that Party of the Agreement.
The Parties agreed on and signed the Plant Site Lease Agreement to be attached to the Agreement as Annex E. 
Either Party has furnished to the other Party certificates of insurance evidencing the insurance required under Section 6.
The Parties shall cooperate and use all reasonable endeavours to facilitate the timely satisfaction of the conditions precedent.  
The Parties shall jointly review progress made towards achieving satisfaction of the conditions precedent on a regular basis and shall notify each other promptly of any anticipated delay. 
If any of the conditions precedent have not been satisfied within [eighteen (18)] months from the Execution Date or such later date as the Parties may agree in writing, either Party shall be entitled to terminate the Agreement by delivering written notice to the other Party. In the case of termination pursuant to this Section, neither Party shall have any liability whatsoever to the other Party under the Agreement.   
[bookmark: _Hlk39015906]Undertakings, Representation and Warranties
The Parties make the following mutual representations and warranties as of the Execution Date and covenant that through the Term of the Agreement:
Each Party declares that it is validly established, duly organized and in good standing under the Laws.
Each Party declares that it is duly authorized by all requisite corporate action and has the power to enter into the Agreement and perform its obligations hereunder.
Each Party declares that it has all the rights required to enter into the Agreement and perform its obligations hereunder without the consent of any third party, including any mortgagee and where any third party consent is required, the relevant Party has sought and obtained the consent.
Each Party declares that it has obtained all Regulatory Approval by the Competent Authority or other third party´s approval or agreement and necessary for the Party to own its assets, carry on its business and to deliver and execute the Agreement; and it is in compliance with all laws that relate to the Agreement in all material respects. 
Each Party declares that there are no legal or arbitration proceedings or any proceedings by or before any Competent Authority, now pending or (to the best knowledge of the Party) threatened against it that, if adversely determined, could reasonably be expected to have a material adverse effect on the financial condition, operations, prospects or business, as a whole, of it, or its ability to perform under the Agreement.
Each Party declares that it is not in violation of any Laws or judgment entered against it, which violations, individually or in the aggregate, would materially affect the performance of any of its obligations under the Agreement.
The information provided pursuant to the Agreement as of the Execution Date is true, correct and complete in all material respects.
Each Party declares that there is no action, suit, proceeding or investigation pending or, to its knowledge, threatened (a) for the dissolution of the Party, or (b) against the Party, which, if adversely determined, would have a material adverse effect on its ability to perform its obligations under the Agreement or the validity or enforceability of the Agreement.
Each Party declares that it is not in default under any agreement or instrument of any nature whatsoever to which it is a party or by which it is bound in any manner that would have a material adverse effect on its ability to perform its obligations under the Agreement or the validity or enforceability of the Agreement.
The Agreement has been duly executed and delivered and constitutes a legal, valid and binding obligation, enforceable against it in accordance with its terms.
The Agreement does not conflict with or violate the terms of any other agreement to which either Party is a party or by which either Party is bound or any provision of its constitutional documents.
The Purchaser makes the following additional representations and warranties to the Seller as of the Execution Date and covenants that through the Term of the Agreement:
The Purchaser is not aware of any facts or circumstances that could materially adversely affect its ability to perform its obligations hereunder.
The Purchaser has a valid and subsisting title to [or a long-term leaseholder interest in] the Site and has the full right, power and authority to grant the Seller access to the Site, the Plant Site and the Plant as contemplated in the Agreement.
The Purchaser undertakes that it will ensure that it maintains its rights to occupy the Site.
The Purchaser undertakes that it will ensure that the Site is operated and maintained in accordance with Prudent Operating Practice, in conformity with the applicable Laws, and the terms of the Agreement.
All information and all technical details of the Purchaser’s electrical system and the Site provided to the Seller is accurate in all material respects.
The Purchaser undertakes to acquire and maintain at its expenses all required authorizations, licenses, approvals, registrations and permits that can only be obtained by or granted to the Purchaser by the Competent Authorities in order to enable it to perform its obligation under the Agreement. Without prejudice to the Purchaser’s obligations to obtain the Regulatory Approval, the Seller shall assist and cooperate in good faith with the Purchaser as may be reasonably required by the Purchaser to procure the Regulatory Approval.
The execution, delivery and performance of the Agreement by the Purchaser will not violate, be in conflict with, result in a breach of, nor constitute a default under any agreement for borrowed money, bond, note or other agreement to which the Purchaser is a party or by which the Purchaser or its property is bound, excluding defaults or violations that would not individually or in aggregate, have a material adverse effect on the business, properties, financial condition of the Purchaser, nor on its ability to perform its obligations under the Agreement.
The Purchaser shall work with and cooperate in good faith with the Seller with respect to all of Seller’s obligations and rights under the Agreement.
The Purchaser has complied with all Laws relating to purchase of the Net Electrical Output.
The Seller makes the following additional representations and warranties to the Purchaser as of the Execution Date and covenants that through the Term of the Agreement:
The Seller declares that it is not aware of any facts or circumstances that would materially adversely affect Seller’s ability to perform its obligations hereunder. 
The Seller will deliver to the Purchaser the Net Electrical Output free and clear of all liens, security interests, claims and encumbrances, or any interest therein, or thereto, by any Person.
[bookmark: _Hlk39040436]The Seller undertakes to acquire and maintain at its expenses all required authorizations, licenses, approvals, registrations and permits required by the Competent Authorities in order to enable it to perform its obligation under the Agreement. Without prejudice to the Seller’s obligations to obtain the Regulatory Approval, the Purchaser shall assist and cooperate in good faith with the Seller as may be reasonably required by the Seller to procure the Regulatory Approval.
The Seller will ensure that the Plant and the Interconnection Facility are operated and maintained in accordance with Prudent Operating Practice, in conformity with the applicable Laws and the terms of the Agreement.
Provided that to the full extent permitted by the Laws, except as expressly stated in the Agreement, the Parties negate the applicability to the Seller of any other representation, warranty or covenant written or oral, express, or implied, including any representation of warranty of merchantability, conformity or samples, or fitness for any particular purpose.
Insurances
Both Parties shall obtain and maintain the following insurance policies for the entire duration of the Agreement with reasonably acceptable insurance companies and with limits and coverage provisions not less than the limits and coverage provisions set forth below:
General liability insurance: Liability insurance which covers properties damages and personal injury (including bodily injury and death) caused by a Party, for a maximum sum equal to […] and, in addition not inferior to […] annually; 
Insurance policy which covers the civil liability towards third parties for a maximum sum not lower than […] per accident. 
Property insurance:
The Purchaser shall provide a property insurance for the Site in an amount of not less than […] and 
The Seller shall provide a property insurance for the Plant in an amount of not less than […].
All policies of liability insurance to be maintained by either Party shall provide for waivers of subrogation in favor of the other Party.
On or before the Effective Date, either Party shall furnish certificates of insurance to the other Party evidencing the general liability insurance, the third party liability insurance and the property insurance of the Site. The Seller shall provide at the latest on the Full Commercial Operation Date the property insurance for the Plant.
The Parties agree to comply with the provisions of the Employees’ Compensation Act of 2010 in relation to contribution to the Employees Compensation Fund. [Note: The Employees’ Compensation Act of 2010 requires every employer to contribute 1% (one per cent) of its total monthly payroll or an amount assessed by the National Social Insurance Trust Fund (“NSITF”) into the Employees Compensation Fund (“ECF”). The monies in the ECF are used to compensate employees (or their dependants) for any death, injury, disease or disability arising from or in the course of employment.]



Part 2 
Construction and Operation of the Plant and the Interconnection Facility
Construction, installation, and ownership of the Plant
The Seller shall at Seller’s own cost design, construct, operate, and maintain the Plant at the Plant Site in accordance with all applicable Laws, and consistent with the technical specifications set forth in Annex B - Description of the Plant and the Plant Site.
[bookmark: _Hlk39046917]The Parties agree that the Full Commercial Operation Date shall be on […], as such date may be extended pursuant to the terms of the Agreement. 
The Seller may engage subcontractors to meet any obligation under the Agreement. The engagement of subcontractors does not limit Seller’s liability and its obligations arising from the Agreement. Any subcontractor engaged by the Seller to perform any portion of the obligations under the Agreement shall have all licenses and registrations required to perform the type of services it was engaged to provide and must maintain insurance as required pursuant to Section 6 with terms and conditions and limits as are reasonable for such subcontractors with respect to their engagement. 
The Plant is and remains the property of the Seller during the entire Term of the Agreement and no right, title or interest in the Plant shall pass to the Purchaser by virtue of the Agreement. The Plant is not part of the Site and may be removed by the Seller in compliance with the terms of the Agreement and the Plant Site Lease Agreement.
Neither the Plant nor any of its components may be sold, leased, assigned, mortgaged, pledged or otherwise alienated or encumbered by the Purchaser, and the Purchaser shall not cause or permit the Plant or any part thereof to become subject to any lien, encumbrance, pledge, or levy. The Purchaser shall indemnify the Seller against all losses, claims, costs and expenses (including attorneys’ fees) incurred by the Seller in discharging and releasing any such lien, encumbrance, pledge, or levy.
The Plant shall in no way be deemed as any asset attached to the Site. If the Purchaser has provided any security over the Site, the Seller reserves the right to demand from the Purchaser a written confirmation issued by the beneficiary of such security confirming that the Plant shall not form part thereof.
Interconnection with the Site
The Seller shall make all arrangements at its own expense necessary to transmit and deliver the Net Electrical Output from the Plant to the Site at the Delivery Point. The Purchaser shall fully cooperate with the Seller in these arrangements at all times.
The Seller shall at Seller’s own cost design, construct, interconnect, operate, and maintain the facility interconnecting the Plant and the Plant Site (Interconnection Facility). Subject to Section 8 the design of the Interconnection Facility shall be compliant with the Purchaser’s existing electrical system and the relevant technical standards.
The cost of undertaking the design, purchase, construction, installation, operation, and maintenance of the Interconnection Facility is deemed included in the Purchase Price. 
[bookmark: _Hlk39046628]The Purchaser shall provide to the Seller the information about all technical details of its electrical system and the Site to enable the Seller to design, purchase, construct, install, operate, and maintain the Interconnection Facility. The Purchaser shall be responsible for all information and details provided to the Seller and for any special work specified by it. If such information or details are incorrect and necessitate alterations of the Interconnection Facility, the Purchaser shall pay the Seller the cost of the alterations. In addition, the Seller shall be entitled to an extension of time of any such delay, if the Full Commercial Operation Date is or will be delayed. 
The Seller shall accept all liability and release the Purchaser from and indemnify the Purchaser against any liability for faults or damage to the Site as a result of any usage of the Seller’s Interconnection Facility which is in any manner inconsistent with Prudent Operating Practice unless faults or damage are due to incorrect information or details supplied by the Purchaser.
Commissioning and Testing
The Seller shall be responsible for commissioning and testing of the Plant and the Interconnection Facility. The Seller shall carry out commissioning and testing in accordance with Prudent Operating Practice and any procedure agreed on by the Parties.
The Plant shall be ready for regular daily operation and the Seller shall have finalised commissioning and testing by the Full Commercial Operation Date. The Seller may by notice to the Purchaser claim an extension of the Full Commercial Operation Date (without incurring any liability or be considered to be in breach of any of its obligations under the Agreement) if it is or will be delayed in completing the Plant or the Interconnection Facility by a direct or indirect result of any of the following causes:
Extra or additional work (i) resulting from changes in applicable Laws or technical specifications; or (ii) resulting from incorrect information or details supplied by the Purchaser;
Exceptional adverse weather conditions preventing the Seller from safely concluding the Plant or the Interconnection Facility despite not constituting a Force Majeure Event;
Physical obstructions or conditions on the Site or the Plant Site which do not allow the Seller to safely person any works on the Plant or the Interconnection Facility;
The delay or failure of the Purchaser to fulfil any of its material obligations under the Agreement;
Any impediment of the works by the Purchaser or third parties falling under the responsibility of the Purchaser; or
Force Majeure Event.
The Seller shall give at least [seven (7)] day’s prior notice to the Purchaser of the date of commencement of commissioning and testing of the Plant and the Interconnection Facility. The Purchaser, in respect of the Interconnection Facility, shall have the right to be present at the Plant Site and to inspect and witness the commissioning and testing. 
The Purchaser shall cooperate with the Seller so as to enable the Seller to commission and test the Plant in accordance with this Section and in particular will authorize interconnection of the Site and the Plant to the extent reasonably required by the Seller for such purpose.
Operation and Forecast
The Seller shall operate the Plant and the Interconnection Facility in line with Prudent Operating Practice. Similarly, the Purchaser shall operate the Site in line with Prudent Operating Practice. Provided that if any aspect of the operation of the Plant, the Interconnection Facility or the Site is subcontracted to a third party contractor, the Seller or the Purchaser shall ensure that the contractor operates the Plant, Interconnection Facility or the Site (as the case may be) in line with Prudent Operating Practice.
Prior to the Full Commercial Operation Date and thereafter on or before each subsequent year of the term of the Agreement, the Seller shall furnish the Purchaser with a [two (2) year] non-binding forecast of its anticipated operations that include anticipated monthly generation availability and planned interruption of Net Electrical Output pursuant to Section 14 for each year. 
The Seller shall have no liability to the Purchaser and shall be subject to no liability, reduced payment, or penalty in the event that the actual amount of Net Electrical Output delivered to the Purchaser, or the times of such delivery, differ from the amounts or times shown in the forecast.
The Purchaser shall not install or permit to be installed on the Site, the Plant Site (or any other property owned or controlled by the Purchaser) any physical obstruction that has or could reasonably be expected to have the effect of reducing Net Electrical Output.
The Purchaser shall not conduct activities on, in or about the Plant or the Interconnection Facility that have a reasonable likelihood of causing damage, impairment or otherwise adversely affecting the Plant or the Interconnection Facility.


Access to the Site and the Plant Site
For the purpose of constructing, operating, maintaining, accessing and removing the Plant and the Interconnection Facility, the Seller and its authorised subcontractors, agents, and representatives shall have access to the Site, the Plant Site and the Plant at all times.
The Purchaser shall be solely responsible for the selection, condition and suitability of the Plant Site, provided that the location and condition of the Plant Site shall be subject to the approval of the Seller. If the proposed Plant Site is not acceptable to the Seller or otherwise fails to meet the requirements of the Seller to allow for the safe installation and operation of the Plant, then the Purchaser shall be obligated, at its expense, to modify the Plant Site so that it is acceptable and suitable or to provide an alternative Plant Site that is acceptable and suitable.
The Seller assumes no liability, obligation or responsibility for the Plant Site, and makes no representation or warranty with respect to the suitability or adequacy of the Plant Site.
The Purchaser shall be responsible for handling, disposing and/or removing any toxic substances or hazardous substances at the Plant Site.
The Seller shall promptly and, if feasible, before such conditions are disturbed, notify the Purchaser in writing of unknown physical conditions at the Plant Site, of an unusual nature, differing materially from those ordinarily encountered and generally recognised as inherent in the work of the character provided for in the Agreement. The Purchaser shall promptly investigate the conditions, and if it is determined that such conditions do materially differ and cause an increase in the Seller’s cost of, or the time required for, construction, operation, or maintenance of the Plant, an equitable adjustment in the Purchase Price and time of performance shall be made and the Agreement modified in writing accordingly.
In addition to the Agreement, the Seller and the Purchaser shall enter into a Plant Site Lease Agreement to be attached as Annex E in which the rights and obligations with regard to the use of the Site and the Plant Site shall be agreed. 
The Purchaser shall obtain all permits, licences, waivers or approvals required for use of the Site and the Plant Site as contemplated under the Agreement.
The Seller and its authorised subcontractors, agents, and representatives shall also have access to any documents, materials, records and accounts that are necessary for the construction, operation, and maintenance of the Plant and the Interconnection Facility that are in possession of the Purchaser.
If the Purchaser refuses the right of access, or obstructs such right of access it will be deemed a material breach of the terms of the Agreement by the Purchaser.  
The Purchaser may access the Plant Site for purposes of performing routine Site maintenance, safety, and security activities in accordance with the Plant Site Lease Agreement upon not fewer than [twenty-four (24)] hours’ written notice to the Seller. In connection with any access to the Plant Site by the Purchaser, the Purchaser shall ensure that the operation of the Plant is not disrupted and the Plant is not damaged as a result of such access.
In the event of an emergency, immediately upon a Party’s knowledge of an emergency or potential emergency, this Party shall provide telephonic notice to the other Party of the nature of such emergency, and both Parties shall have immediate access to the Site and the Plant Site.  
In the event of any emergency, either Party on its own or the Parties jointly shall take such action as may be reasonable and necessary to prevent, avoid and mitigate injury, damage or loss to the Plant, and any interruption, reduction or disruption of its proper operation, and shall, as soon as practicable, report any such incident, including such Party’s response thereto, to the other Party.
The Purchaser shall ensure that the Plant, the Interconnection Facility, all property and equipment of the Seller that is located within the Site, and all personnel of the Seller while staying at the Site are accorded constant protection and security within the Site during the entire term of the Agreement.
Data Acquisition System
During the term of the Agreement, the Purchaser shall, at its sole cost, make available to the Seller high speed internet access at the Site and the Plant Site necessary for the installation, testing, commissioning, operation and decommissioning of the Plant and for Seller’s equipment to continuously monitor the Plant’s performance.
The internet access can either be based on broadband or mobile technology.
Repair and Maintenance
The Seller shall be responsible for the repair and maintenance of the Plant, the Plant Site and the Interconnection Facility. The Seller shall use reasonable efforts to maintain the Plant, the Plant Site and the Interconnection Facility in good working order, ordinary wear and tear exempted, and shall operate the Plant and the Interconnection Facility in accordance with all applicable Laws. 
The Purchaser shall be responsible for the repair and maintenance of the Site. The Purchaser shall use reasonable efforts to maintain the Site in good working order, ordinary wear and tear exempted, and shall operate the Site in accordance with all applicable Laws. 
The Purchaser shall not make any alterations or repairs to the Site which could adversely affect the operation and maintenance of the Plant or the Interconnection Facility without the Seller’s prior written consent. If the Purchaser wishes to make such alterations or repairs, the Purchaser shall give prior written notice to the Seller, setting forth the work to be undertaken (except for emergency repairs, for which notice may be given by telephone), and give the Seller the opportunity to advise the Purchaser in making such alterations or repairs in a manner that avoids damage to the Plant or the Interconnection Facility, but, notwithstanding any such advice, the Purchaser shall be responsible for all damage to the Plant or the Interconnection Facility caused by the Purchaser or its contractors. If temporary disconnection or removal of the Plant or the Interconnection Facility is necessary to perform such alterations or repairs, such work and any replacement of the Plant or the Interconnection Facility after completion of the Purchaser’s alterations and repairs, shall be done by the Seller or its contractors at the Purchaser’s cost.  In addition, the Purchaser shall pay the Seller an amount equal to the sum of payments that the Purchaser would have made to the Seller under the Agreement for Net Electrical Output that would have been [Take or Pay option: delivered to the Purchaser at the Delivery Point] / [Payment of energy consumed option: consumed by the Purchaser] during such disconnection or removal, based on the estimated levels of [production] /[consumption], unless the Parties mutually agree to an alternative methodology.
Either Party shall notify the other Party immediately upon gaining knowledge of (a) any material malfunction of or damage to the Site, the Plant Site, the Plant, or the Interconnection Facility and (b) any interruption or alteration of Net Electrical Output (e.g. due to synchronisation problems with the grid).
The appointment by a Party of a contractor for all or any part of the operations and maintenance of the Site, the Plant Site, the Plant, or the Interconnection Facility shall not relieve that Party of any of its obligations under the Agreement. 
Interruption of Net Electrical Output
The Seller shall have the right to interrupt, reduce or discontinue the delivery of Net Electrical Output for purposes of inspecting, maintaining, repairing, replacing, constructing, installing, removing, or altering the equipment used for the production or delivery of Net Electrical Output, or at the direction of authorized governmental authorities or electric utilities. 
Other than unexpected interruptions (e.g. due to synchronisation problems with the grid) or emergencies, the Seller shall give Purchaser notice at least [five (5)] Business Days before an interruption of Net Electrical Output deliveries and an estimate of the expected duration of the interruption. 
Both Parties shall use commercially reasonable efforts to minimize any such interruption or disruption in delivery.
Both Parties can agree in writing on regular time periods of interruption of Net Electrical Output (e.g. on Sundays). 
During periods of interruption pursuant to this Section, the Purchaser shall not be obligated to accept or pay for electricity from the Plant. 



Part 3 
Commercial Sale of Electricity
Purchase and Sale of Net Electrical Output
[Take Or Pay] [From the Full Commercial Operation Date and until the expiry of the Term or earlier termination in accordance with the Agreement and subject at all times to the terms and conditions of the Agreement, the Seller shall deliver to the Purchaser all of the Net Electrical Output and the Purchaser shall accept and purchase all of the Net Electrical Output produced by the Plant at the Delivery Point. Each Party agrees that, during the term of the Agreement, it will not seek to change any of the rates or terms of the Agreement or exercise any rights a Party may have, to seek changes to such rates or terms except in accordance with the Agreement.]
[OR]
[Payment according to consumption] [From the Full Commercial Operation Date and until the expiry of the Term or earlier termination in accordance with the Agreement and subject at all times to the terms and conditions of the Agreement, the Seller shall deliver to the Purchaser Net Electrical Output.  The Purchaser shall purchase the Net Electrical Output delivered and consumed by it. The Net Electrical Output consumed by the Purchaser shall be measured according to Section 19. The Seller shall be the Purchaser’s exclusive electric energy provider during the Term provided that the Purchaser may purchase electric energy for the Site from other sources to the extent that the Purchaser’s Electric Energy Requirements at the Site as defined in Annex G[footnoteRef:3] exceeds the Net Electrical Output delivered to the Purchaser.] [3:  The Seller and the Purchaser need to agree on the annual energy requirements covering the daily load profile on an annual basis and the number of full operational days per year. ] 

Both Parties acknowledge and understand that solar power is an intermittent resource and that the Net Electrical Output of the Plant, which is dependent on the sun and other factors, will constantly vary and that no particular amount of Net Electrical Output is guaranteed by the Seller in amount or time of delivery
Title to, control of, and risk of loss of or damage to, custody, and liability for injury or damage caused by the Net Electrical Output delivered under the Agreement shall pass from the Seller to the Purchaser at the Delivery Point.
Any delivery, sale and/or purchase of Net Electrical Output produced by the Plant before the Full Commercial Operation Date shall be treated as delivery, sale and/or purchase of limited amounts of test Net Electrical Output only and shall not indicate that the Plant has been put in commercial operation by the delivery, sale and/or purchase of such test energy. For the avoidance of doubt, the Purchaser shall pay for such test Net Electrical Output [delivered by the Seller to the Purchaser at the Delivery Point] / [delivered by the Seller and consumed by the Purchaser].
In no event shall the Purchaser sell or deliver the Net Electrical Output to any (other) person.
[bookmark: _Hlk39038798][Payment according to consumption] [The Seller may at its sole discretion sell the part of the Net Electricity Output that is not consumed by the Purchaser to the Utility or (any) other person. Any Regulatory Approval to sell the surplus of electricity will be obtained by the Seller. Without prejudice to the Seller’s obligations to obtain the Regulatory Approval, the Purchaser shall assist and cooperate in good faith with the Seller as may be reasonably required by the Seller to procure the Regulatory Approval.]
Purchase Price and Payment
The price for the Net Electrical Output is calculated on a per kilowatt hour basis. The calculation of the Purchase Price starts with the base contract price, which is adjusted on each anniversary of the commercial operation. The base contract price and the adjustments are set out in Annex C - Purchase Price, Fees etc.[footnoteRef:4] [4:  The adjustments shall provide mitigation for foreign exchange and inflation risks that the Seller may be exposed to.] 

[Take or Pay] [The Purchaser shall pay the Seller any and all amounts due for the Net Electrical Output delivered at the Delivery Point.] [In the case that the Purchaser is not capable of accepting and taking over all of the Net Electrical Output pursuant to Section 15.1, Purchaser shall be obliged to pay the Seller at least a minimum amount of […] kWh per year.]
[Payment according to consumption] [The Purchaser shall pay the Seller any and all amounts due for the Net Electrical Output it has consumed.]
Payments hereunder shall be due and payable by the Purchaser on the [fifteenth (15th)] day after the date of receipt of the invoice (Due Date). If the amount due is not paid on or before the Due Date, a late payment charge shall be applied to the unpaid balance and shall be added to the next invoice. Such late payment charge shall be calculated based on an annual interest rate of [agreed escalation index] percent calculated daily and effective from the Due Date until the date of actual payment.
All payments made by the Purchaser under the Agreement shall be due and payable by electronic funds transfer to an account that is held and specified by the Seller (or by any other specific alternative payment procedures as designated by both Parties) as described in Annex D – Contact details and bank account. 
All amounts due under the Agreement shall be payable in the currency of NGN and the Purchaser shall not be entitled to make payment in any other currency.
If any Change of Law occurs that has a material adverse effect on the cost to the Seller of performing its obligations under the Agreement or the economic benefits due to the Seller under the Agreement, then the Parties shall, within [thirty (30)] days following receipt by the Purchaser from the Seller of notice of such Change of Law, meet and use their best efforts to agree to such modifications to the Agreement as are reasonably necessary to compensate the Seller for the effect of such changes. If the Parties are unable to agree upon such modifications within such [thirty (30)] day period, then the matter (including any dispute as to whether a Change of Law has occurred) shall be referred at the option of either Party to arbitration under Section 31. Following the arbitrator’s determination, the Agreement shall be deemed to have been modified in accordance with that determination.
Taxes and Charges
All payments to the Seller for Net Electrical Output [Take or Pay] [delivered to the Purchaser at the Delivery Point] / [Payment according to consumption] [consumed by the Purchaser] under the Agreement shall be exclusive of value added tax (or similar taxes) subject to any exemptions that may be given by the Government of Nigeria from time to time. 
The Seller is responsible for the payment of all taxes and charges that may arise for the Seller or the Purchaser from the construction, operation or maintenance of the Plant. The Seller is not responsible for the payment of taxes imposed on the Purchaser after the Execution Date or with respect to any sales, use, excise, or similar tax imposed as a result of the purchase of electricity.
The Seller has the right to challenge the lawfulness of any tax or assessment associated with the construction, operation, or maintenance of the Plant on the Site imposed on the Seller, or that are attributable to the Purchaser for which the Seller is required to pay (including the right to obtain an exemption from such tax or assessment). The Purchaser agrees to cooperate with the Seller to enable the Seller to challenge the lawfulness of any such tax or assessment or to qualify for an exemption from any such tax or assessment.  
To the extent that the Seller is required to collect from the Purchaser any value added tax, sales tax, use tax, excise, or similar taxes imposed as a result of the sale of electricity, the Purchaser will promptly pay such amount to the Seller to be remitted to the tax authority.
If a Party is required to withhold tax from payments to the other Party as required by applicable Laws, the Party withholding such tax shall, upon request from the other Party, provide a withholding tax receipt or other evidence of withholding and payment provided under applicable Laws. 


Invoices
The monthly billing period shall be the calendar month. No later than [fifteen (15)] calendar days after the end of each calendar month, the Seller shall prepare and provide the Purchaser with an invoice for the Net Electrical Output [delivered to the Delivery Point / consumed] in the prior month. 
The invoice shall include: 
The amount of Net Electrical Output [delivered to the Delivery Point / consumed] during the billed month.
The payment rate for the current contract year pursuant to Annex C – Purchase Price, Fees etc.;
The energy charge for the billed month;
Value added tax (or similar taxes), if any;
Reimbursable costs or other taxes if applicable;
Any other sums due and payable by the Purchaser under the Agreement;
The total sum payable by the Purchaser.
Delays in the issuance of any such invoice will not constitute any waiver of Purchaser’s obligation to pay, or Seller’s right to collect, any payment by the Seller under any such invoice.
If any undisputed amount is not settled within [five (5)] Business Days after the Due Date, the Seller may at its sole discretion require the Purchaser to provide security for subsequent payments accruing under the Agreement as may be acceptable to the Seller. Any such security for payment requested by the Seller pursuant to this section shall be maintained by the Purchaser in full force and effect for the duration of the Agreement.  
Metering
[bookmark: _Hlk39079928]The Seller shall install a meter facility at the Delivery Point to measure the amount of Net Electrical Output [delivered by the Seller to the Purchaser] / [delivered by the Seller and consumed by the Purchaser]. The Seller shall own, operate and maintain the meter during the entire Term of the Agreement at its own expense. The meter facility shall be a standard revenue quality meter and electronic data acquisition equipment that can be used continuously to measure and record the Net Electrical Output, in line with the Laws and national standards.   
The Seller shall read the meter daily and shall record the Net Electrical Output [delivered by the Seller to the Purchaser] / [delivered by the Seller and consumed by the Purchaser]. Upon written request, the Seller will make available to the Purchaser the records from the meter.
The Seller shall provide standard quality calibration testing of the meter prior to putting it into operation and at least annually thereafter to ensure the accuracy of the meter. The meter shall be sealed and locked after each calibration testing. The Purchaser shall be entitled to witness such tests.
If, upon testing, any meter is found to be inaccurate by an amount of more than plus or minus [two percent (2%)], the Seller shall be obliged to promptly repair or correctly adjust the meter. Any previous recordings by such meter shall be corrected to zero error. If no reliable information exists as to the period over which such meter registered inaccurately, it shall be assumed for purposes of correcting previously delivered invoices that such inaccuracy began at a point in time midway between the testing date and the next previous date on which such meter was tested and found to be accurate.
Environmental Attributes
Environmental Attributes are not included in the Net Electrical Output transferred to the Purchaser and shall remain the property, and under the sole control of, the Seller. 
The Purchaser and the Seller agrees that the Seller shall maintain and retain all financial incentives and environmental incentives, as well as all other financial incentives and tax benefits associated with the development, installation, ownership and operation of the Plant and the sale of its Net Electrical Output. 
If any financial incentives or environmental incentives associated with the development, installation, ownership and operation of the Plant are paid directly to the Purchaser, the Purchaser shall immediately pay such amounts over to the Seller.
Disputed Payments
If any amount shown on an invoice rendered by the Seller is disputed in good faith by the Purchaser, in whole or in part, then the payment of the undisputed amount shall not be withheld on those grounds and shall be paid to the Seller when due. 
Any disputed amount subsequently agreed to by the Parties or adjudicated to be due from the Purchaser to the Seller shall be paid within [fifteen (15)] days of such agreement or determination that such payment is due, and shall bear interest for such payment at an annual interest rate of [agreed escalation index] percent calculated daily and effective from the Due Date until the date of actual payment. 

Part 4 
Option to purchase the Plant
Purchase option[footnoteRef:5] [5:  This template has been structured as a long-term private PPA and provides the Purchaser with an option to purchase the Plant at the end of the contract. Other options are also possible according to the business models of the parties, such as an option to purchase the Plant before the end of the contract or an obligation to purchase the Plant under given conditions. In such a case, the purchase price may also be structured differently, e.g. added to regular payments during PPA term] 

0. Provided that the Purchaser is not in default under the Agreement, the Purchaser may at the end of the Agreement purchase the Plant from the Seller for a purchase price determined in accordance with the price formula set out in Annex F
The Purchaser must provide a notification to the Seller of its intent to purchase the Plant at the latest [three (3)] month before the end of the Agreement. The purchase shall be completed at the latest at the end of the Agreement. The purchase of the Plant shall be on an as-is, where-is basis, and the Seller shall not provide any warranty or other guarantee regarding the performance of the Plant, provided, however, that the Seller shall assign to the Purchaser any manufacturers warranties that are in effect as of the purchase, and which are assignable pursuant to their terms 
If any Regulatory Approval is required for the sale of the Plant to the Purchaser, the Parties shall cooperate with each other and use their best endeavour to ensure that the Regulatory Approval is obtained. Provided that the Purchaser shall be responsible for all statutory fees, costs and expenses required to obtain the Regulatory Approval.


Part 5 
Termination and special circumstances
Defaults and Termination[footnoteRef:6] [6:  The Parties can include for each other rights of termination without default. The consequences of such termination should be clearly specified. 
] 

A default of the Seller means the occurrence of any of the following:
The failure to deliver or cessation by the Seller of delivery of Net Electrical Output to the Purchaser for a continuous period of [fifteen (15)] days that is not due to an external cause (such as grid related synchronization problems);
Continuous abandonment of construction or operation of the Plant by the Seller without the written consent of the Purchaser;
Any Acts of Insolvency in respect of the Seller;
Any substantial and continuous material breach by the Seller of any representation, warranty, undertaking, or obligation under the Agreement.
A default of the Purchaser means the occurrence of any of the following:
Failure to pay an invoice following the Due Date (see Section 16), and such failure continues for a period of [fifteen (15)] Business Days upon delivery of a written notice on such nonpayment to the Purchaser by the Seller;
Willful alteration of or tampering by the Purchaser or its employees or agents with the Plant or the Interconnection Facility without the prior written consent of the Seller, except in situations where such actions are taken to prevent immediate injury, death, or property damage and the Purchaser uses its best efforts to provide the Seller with advance notice of the need for such actions;
Any Acts of Insolvency in respect of the Purchaser;
The Purchaser ceases to conduct business operations at the Site, vacates the Site, or loses its rights to occupy the Site;
Failure of the Purchaser to maintain and provide the payment security as may be required by the Seller under Section 18(4) of the Agreement;
The Purchaser prevents the Seller from installing, operating or maintaining the Plant or the Interconnection Facility or otherwise failing to perform in a way that prevents the delivery of Net Electrical Output from the Plant;
Any substantial and continuous material breach by the Purchaser of any representation, warranty, undertaking, or obligation under the Agreement.
The non-defaulting Party is entitled to give a notice of default in which the default shall be specified in reasonable detail. The defaulting Party shall have [ten (10)] working days within which to cure the default. 
If an event of default has occurred and has not been cured within the period specified in Section 23.3, the non-defaulting Party is entitled to take any or all of the following actions:
Terminate the Agreement with immediate effect by delivering written notice to the defaulting Party, or
Proceed in accordance with Part 7 of the Agreement to protect and enforce its rights and to recover any damages to which it may be entitled, including all costs and expenses reasonably incurred in the exercise of its remedy, or
At its election, take such steps as are reasonably necessary to cure the default before so proceeding.
The right to take the actions set out in this Section shall not be exclusive but, to the extent permitted by Law, be cumulative and in addition to all other rights and remedies existing at Law, in equity or otherwise. No delay by, or omission of, one Party to exercise any right or remedy arising upon any event of default of the other Party shall impair any such right or remedy or constitute a waiver of such event or an acquiescence thereto.
If the Seller is the non-defaulting Party and the Seller terminates the Agreement pursuant to this Section, then the Seller shall be entitled, without limiting Seller’s rights or remedies available under the Agreement, to receive a fee as described in Annex C – Purchase Price, Fees etc. that is intended to reflect Seller’s direct damage from Purchaser’s default and is not intended to be a penalty. In such event, the Seller shall be entitled to remove the Plant at the Purchaser’s sole cost and expense. 
Force Majeure
Neither Party shall be considered to be in default or breach of the performance of its obligations under the Agreement to the extent that the non-performance is caused by a Force Majeure Event. In such a case, the non-performing Party shall immediately provide notice to the other Party of the circumstances preventing or delaying performance and the expected duration thereof. Such notice shall be confirmed in writing as soon as reasonably possible. 
The Party affected by a Force Majeure Event shall make every reasonable effort to remedy the cause of the non-performance and shall resume performance of its obligations as soon as reasonably practicable. 
During the pendency of a Force Majeure Event, the Parties shall be released from their mutual obligations of the Agreement and neither Party shall bear any liability for any loss or expense suffered by the other Party due to the Force Majeure Event.  
Force Majeure Events include but are not limited to the following events:
Natural disasters, epidemics, pandemics or plagues;
Acts of war, armed conflict, invasion, blockade, embargo, revolution, insurrection, nationwide strikes of a political matter, act of terrorism, or sabotage;
Accident, explosion, or chemical contamination (other than resulting from the foregoing incidences). 
Either Party shall be entitled to terminate the Agreement without fault or further liability to the other Party (except for amounts accrued but unpaid) upon [thirty (30)] days prior written notice to the other Party if any Force Majeure Event affecting such other Party has been in existence for a period of [one hundred eighty (180)] or more consecutive days, unless such Force Majeure Event ceases prior to the expiration of such [thirty (30)] day period.
Government Force Majeure
Except for Sections 24.4 and 24.5, the provisions of Section 24 shall apply similarly to the occurrence of a Government Force Majeure Event. 
Government Force Majeure Events include but are not limited to the following events:
Any nationalisation, expropriation that substantially affects the Plant or the Site or any other measure having equivalent effect that is initiated or pursued directly by the Government of Nigeria or any other State Entity. 
Any Change of Law that substantially prevents either of the Parties from fulfilling its obligations under the Agreement. 
The Seller shall be entitled to terminate the Agreement upon [thirty (30)] days prior written notice to the other Party if any Government Force Majeure Event has been in existence for a period of [one hundred eighty (180)] or more consecutive days, unless such Government Force Majeure Event ceases prior to the expiration of such [thirty (30)] day period. The Seller is entitled to proceed in accordance with Section 23.6.
 Notwithstanding anything to the contrary in the Agreement, the obligation of the Purchaser to make any payment due under the Agreement shall not be excused by a Force Majeure Event or Government Force Majeure Event that solely impacts the Purchaser’s ability to make payment.


Part 6 
Liability
Liability and Indemnification 
Except as provided in the following sections and for instances of wilful misconduct, neither Party shall be liable to the other Party in contract, tort, warranty, strict liability, or any other legal theory for any indirect, consequential, incidental, punitive, or exemplary damages or loss. 
Neither Party shall have any liability to the other Party in connection with the Agreement except pursuant to, or for breach of, the Agreement; provided that this provision is not intended to constitute a waiver of any rights of one Party against the other with regard to matters unrelated to the Agreement or to any activity not contemplated by the Agreement.
The Seller’s aggregate liability to the Purchaser under any theory of recovery, whether based in contract, in tort (including negligence and strict liability), under any warranty or otherwise shall not exceed the total payments made by the Purchaser to the Seller under the Agreement. 
Indemnification 
Each Party shall indemnify the other Party, its directors, officers, agents, and employees against, and hold the other Party, directors, officers, agents, and employees harmless from, at all times after the date hereof, any and all losses incurred, suffered, sustained, or required to be paid, directly, by, or sought to be imposed upon, the other Party, its directors, officers, agents, and employees for personal injury or death to persons, or damage to property or arising out of any breach of the Agreement by or any negligent act or omission of the Party, except caused by or arising out of the negligent act or omission of the other Party, its directors, officers, agents, and employees.
In the event that any loss results from joint or concurrent negligence, acts or omissions of the Parties, each Party shall be liable under this indemnification in proportion to its relative degree of fault. 
Each Party shall promptly notify the other Party of any loss or proceeding in respect of which it is or may be entitled to indemnification under this Section. Such notice shall be given as soon as reasonably practicable after the relevant Party becomes aware of the loss or proceeding. 



Part 7 
Records and confidentiality 
Records
Each Party shall keep complete and accurate records and all other data required by each of them for the purposes of proper administration of the Agreement.
Among other records and data required hereby or elsewhere in the Agreement, the Seller shall maintain an accurate and up-to-date operating log in a reasonable format.
All such records and data shall be maintained for the minimum period of the Term of the Agreement and a period of [ninety (90)] days after the expiration of the Term.   
Either Party shall have the right, upon [ten (10)] days prior written notice to the other Party, to access and examine the records and data of the other Party relating to the Agreement at any time during normal office hours, during the period such records and data are required hereunder to be maintained. 
Confidentiality
Each Party agrees that it shall and will ensure that its directors, officers, agents, and employees, will hold in confidence the Agreement and all information, documentation, data and know-how disclosed to it by the other Party and reasonably designated in writing as “confidential” (Confidential Information), and will not disclose to any third party or use this information or any part thereof without the other Party’s prior written approval.
This shall not apply:
to Confidential Information which is in the public domain other than by reason of a breach of the Agreement;
to Confidential Information the disclosure of which is required by any Laws or by order of a court, tribunal or governmental authority in any country with appropriate jurisdiction over a Party. 
A Party may disclose Confidential Information, subject to obtaining an undertaking to the same confidential, to any assignee of the Party; to any bank or financial institution or investor from whom the Party is seeking finance; or to any consultant or contractor whose duties reasonably require such disclosure in connection with the Agreement.  

Part 8 
Dispute Resolution 
Amicable Settlement
Any dispute or difference arising out of or in connection with the Agreement shall be settled amicably by the Parties. 
If no amicable settlement is reached within a period of [two (2)] months from the date on which either Party notifies the other Party of the existence of a dispute or a difference, the dispute or difference shall be settled by reference to binding arbitration to be conducted pursuant to the ICC Rules as sole and exclusive recourse available to the Parties regarding any and all disputes and differences under the Agreement.   
Arbitration
Unless both Parties agree on a sole arbitrator, to be appointed in accordance with the ICC Rules, an arbitral panel, consisting of [three (3)] arbitrators shall be appointed in accordance with the ICC Rules. 
The arbitration shall, unless otherwise agreed by the Parties, be conducted, and the award shall be rendered, in English language.
The seat of the arbitration shall be [city and country].
The award of the arbitrator(s) shall be final and binding on the Parties.
The costs of the arbitration shall be borne by the Parties as determined by the arbitrator(s) in their award. 
With the exception of disputes relating to the non-payment of sums due under the Agreement, during the conduct of the dispute resolution procedure under this Part of the Agreement, the Parties shall continue to perform their respective obligations under the Agreement. 



Part 9 
Miscellaneous Provisions
Applicable Law
The Agreement and the rights and obligations of the Parties hereunder shall be governed by and construed in accordance with the Laws of Nigeria. 
The Agreement shall also be subject to such rules of international law as may be applicable.
Assignment and Financing
The Agreement shall inure for the benefit of and bind the respective successors, assignees, and delegates of the Parties. No assignment or delegation by either Party of any of its rights, duties, and obligations hereunder shall be made or become effective without the prior written consent of the other Party not to be unreasonably withheld or delayed. 
The Parties acknowledge that the Seller may obtain long-term financing or other credit support from one or more financing parties. In such a case, the Seller may assign its rights hereunder to such financing parties without the prior written consent of (but with notice to) the Purchaser. In addition, both Parties shall use all reasonable endeavours to implement changes or additions to the Agreement that may be reasonably requested by the financing parties, provided that such changes do not alter the fundamental economic terms of the Agreement.
The engagement of subcontractors to meet obligations pursuant to Section 7 does not constitute an assignment or delegation within the sense of this Section. 
Variation
The Agreement may not be varied or any of its provisions waived except by written agreement by the Parties. 
Waiver of rights
No waiver by either Party of any default by the other in performance of any of the provisions of the Agreement shall operate or be construed as waiver of any other or further default whether of a like or different character; or shall be effective unless in writing duly executed by an authorised representative of the Party.
Upon the failure by either Party to insist on any occasion upon the performance of the terms, conditions, and provisions of the Agreement, any time or other indulgence granted by one Party to the other shall not thereby act as a waiver of the breach, as acceptance of any variation, or as the relinquishment of any such right hereunder, which shall remain in full force and effect. 
Severability
If any clause of the Agreement is ruled invalid, illegal or unenforceable by a court of competent jurisdiction, it shall not affect the remainder of the Agreement if it can be construed to effect its essential purpose without the invalid, illegal or unenforceable clause.  
Effect of illegality
If for any reason whatsoever any provision of the Agreement is or becomes or is declared by any court to be invalid, illegal or unenforceable, then in any such case the Parties will negotiate in good faith with a view to agreeing one or more provisions to be substituted which are not invalid, illegal, or unenforceable and produce as nearly as is practicable in all the circumstances the appropriate balance of the commercial interests of the Parties.  
[bookmark: _Toc509924864] Notices
(1) All notices and other communications (collectively the Notices) required or permitted under the Agreement shall be given to each Party at its address or electronic mail or fax number as hereafter specified.  
(2) All Notices shall be (i) delivered personally or (ii) sent by fax, electronic mail, registered mail.  A Notice shall be deemed to be given: (i) if delivered personally, upon delivery, (ii) if sent by fax or electronic mail, when actually received (or made available) in readable form, (iii) if sent by registered mail, recorded delivery or other postal service which provides proof of delivery, upon date of delivery recorded by the postal service. Any Notice which becomes effective in accordance with this section after 5:00 pm in the place of receipt shall be deemed only to become effective at 9:00 am on the following day. 



(3) Notices shall be sent to the following addresses:

To the Seller:

[Name of Seller]
[Address of Seller]
ATTN:  [Name of Seller’s representative]   
Tel: 	[Telephone number, including country code, if needed]
Fax: 	[Facsimile machine number, including country code, if needed]
E-Mail:  [E-mail address]

To the Purchaser:

[Name of Purchaser]
[Address of Purchaser]
ATTN:  [Name of Purchaser’s representative]   
Tel: 	[Telephone number, including country code, if needed]
Fax: 	[Facsimile machine number, including country code, if needed]
E-Mail:  [E-mail address]

Entire Agreement
The Agreement contains or refers to the entire agreement between the Parties with respect to its subject matter and expressly excludes any warranty, condition or other undertaking implied in law or by custom and supersedes all previous agreements and understandings between the Parties with respect to its subject matter and each of the Parties acknowledges and confirms that it does not enter into the Agreement in reliance of any representation, warranty or other undertaking by the other Party not fully reflected in the terms of the Agreement. 
Relationship of the Parties
The Parties enter into the Agreement as independent entities. Nothing herein shall be interpreted or construed as creating an association, joint venture, partnership or agency between the Parties or as imposing any partnership obligation or liability upon either Party.  Neither Party shall have any right, power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise bind, the other Party.  Nothing in the Agreement shall be construed as creating any relationship between the Parties other than that of independent sale and purchase of electricity generated at the Plant.  


Counterparts
The Agreement may be executed in one or more counterparts (including counterparts by facsimile), each of which shall be deemed an original and all of which shall constitute the same agreement. 

List of Annexes

Annex A – Description of the Site
Annex B – Description of the Plant and the Plant Site
Annex C – Purchase Price, Fees etc.
Annex D – Contact details and bank account
Annex E – Plant Site Lease Agreement
Annex F – Purchase Price of the Plant
Annex G - Purchaser’s Electric Energy Requirements 



[bookmark: _Hlk39175714]IN WITNESS of which the Parties have executed the Agreement through their respective authorized representatives as follows:

 
......................, on .....................		......................, on .....................



...................................................		...................................................
The Seller		The Purchaser
[Authorized representative]		[Authorized representative]	
[Position]		[Position]
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