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Disclaimer 
This model contract can be used as a template from which a specific agreement can be developed. As with any model contract, the parties will need to finalise and tailor it to their specific situation and circumstances and the commercial agreement that the parties are looking to document. Any interested parties are recommended to obtain legal, tax and technical advice to adapt the document for each specific situation. While to the maximum extent possible the authors of these Guidelines have attempted to provide legally correct information, the document or its authors and publishers cannot be held legally responsible for its full accuracy.
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Intercompany loan Agreement

between
[legal name of German Holding], a company duly registered under the laws of Germany, having its registered office at [address], represented by [name of representative] in his/her capacity as [position]
hereinafter referred to as the “Lender”
and
[legal name of SPV], a company duly registered under the laws of Cambodia, having its registered office at [address], represented by [name of representative] in his/her capacity as [position]
hereinafter referred to as the “Borrower”
also collectively referred to as the “Parties”



Preamble
(1) The Lender is the shareholder of the Borrower. The Borrower intends to construct, operate and maintain a solar photovoltaic electric generation plant in [location of the plant], Cambodia, and lease the solar photovoltaic electric generation plant to an industrial off-taker according to a lease agreement (the “Project”).
(2) In order to fund the Project the Lender is willing to grant a loan to the Borrower.


[bookmark: Anfang]It is agreed as follows:
1. Loan amount, Effective Date
1. The Lender grants a loan to the Borrower in an aggregate amount of up to EUR [...] (hereinafter referred to as the “Loan”).
(4) The Loan starts on the date of the first Loan disbursement to the Borrower according to §2.
1. Disbursement
1. The Loan shall be disbursed upon Borrower´s request. The Borrower shall be permitted to request the disbursement of the Loan in one or more instalments. The disbursement request shall be submitted to the Lender no less than fourteen (14) days before the proposed disbursement date. 
(6) Each disbursement of the Loan shall be made by bank transfer to the bank account previously specified by the Borrower. 
(7) The Borrower shall use the proceeds of the Loan only for the purpose of the Project.
1. Interest[footnoteRef:1] [1:  Note:  the loan will likely be considered a related party loan, unless the German shareholder providing the loan holds less than 20% of the total shares in the SPV, in which case it would be regarded as a regular company loan.
Related party loans require supporting documentation in regards to the interest levied over the loan.
This documentation follows the OECD guidelines on this topic. The cover email accompanying this review willprovide more details, including on the determination of the interest rate.
Regular company loans require notification from the SPV to the tax authorities. Related party loans are not subject to this notification requirement.
All interest paid to a lender will be subject to withholding taxes at the rate of 14% (if the lender is a non-resident).] 

1. The Loan shall accrue interest on the outstanding balance at an annual rate of […] %. 
(9) Interests shall be calculated on the basis of a 360-day year, comprising 12 months and each month 30 days.
1. Repayment and prepayment of the Loan
1. The Loan shall be repaid on following bank account [...], at [name of the Bank]:
[Repayment schedule of the Borrower]
(11) In case of late payment of the interests or the Loan by the Borrower, the interest rate shall be increased by […] percentage points per annum from the date of default without prior notice to a maximum of 18% as per Prakas 128. The Lender shall reserve the right to claim further compensation.[footnoteRef:2]  [2:  Article 17 of the Civil Code Implementation Law, Article 585 of the Civil Code , and Prakas No. 128 KY.Br.K/11 on Maximum Interest Rate of the Ministry of Justice (“Prakas 128”) together impose a maximum interest rate of 18% per annum on lenders who are not licensed banks and financial institutions. Further, Article 17(2) of the Civil Code Implementation Law and Article 2 of Prakas 128 has capped the default interest rate (the result of liquidated damages divided by principal amount) at 27% per annum. As a result, the Lender, which is not licensed as a bank in Cambodia, would likely be unable to enforce payment of any amount of interest or any other payments beyond the above caps. 
Further, under the Civil Code, Article 585(4) provides that if interest in excess of the maximum interest rate has already been paid, such excess portion shall be deemed to have been allocated to repayment of principal.  If, even after such allocation of the excess portion to principal, there still remains a surplus on the side of the lender, this must be returned to the borrower together with damages in the form of interest at the legal interest rate calculated from the date of the payment which caused such surplus to arise until the date of return. Therefore, while penalty interest is permissible, the interest rate imposed must be below the above caps.] 

(12) The Borrower shall be entitled to prepay the Loan at any time and without prepayment penalty.
1. Duration and Termination
1. This agreement shall expire after [number of months/years] from the date of the first Loan disbursement. In case of early repayment this agreement shall expire on the day the Loan balance and the interest payable amount to EUR 0,00.
(14) The Parties shall reserve the right of an extraordinary termination according to §490 BGB (German civil code). A party shall in particular be entitled to extraordinary termination in situations such as insolvency or if there is a material change leading to a complete inability of a Party to comply with the terms of this agreement.
(15) The termination shall be effective only upon written notice. 
1. Subordination of the Loan
1. According to §§ 19 Abs. 2, 39 Abs. 2 InsO (German insolvency act) all obligations of Borrower to Lender shall be subordinated in right of repayment to all obligations of Borrower to all present and future creditors (§ 39 Abs. 1 Nr. 1 bis 5 InsO).
(17) The Lender undertakes not to enforce its rights against the Borrower as long as the enforcement of its rights result or threaten to result in an over-indebtedness of the Borrower according to § 19 Abs. 2 S. 1 InsO.
1. Guarantees
No Loan guarantees shall be provided.


1. Registration of the Loan
The Borrower undertakes to notify the General Department of Taxation of this agreement, in accordance with Cambodian law. If any other action is required under Cambodian law in relation to this agreement, Borrower undertakes to fulfil such requirements.
1. Applicable Law
This agreement as well as all related non-contractual obligations shall be governed by the laws of the Federal Republic of Germany. This agreement shall also be subject to the laws of Cambodia as may be applicable.[footnoteRef:3] [3:  On the basis that obligations of the Borrower under this agreement will be performed in Cambodia, local laws would apply and indeed tax exemptions may be sought, therefore applicable laws of Cambodia must be mentioned.] 

1. Court of jurisdiction[footnoteRef:4] [4: ] 

The exclusive place of jurisdiction for any dispute or claim arising out of or relating to this agreement shall be [place of jurisdiction of the Lender in Germany].
1. Severability
If any clause of this agreement is ruled invalid or unenforceable by a court of competent jurisdiction, it shall not affect the remainder of the agreement if it can be construed to effect its essential purpose without the invalid clause. If for any reason whatsoever any provision of this agreement is or becomes or is declared by any court to be invalid, illegal or unenforceable, then in any such case the Parties will negotiate in good faith with a view to agreeing one or more provisions to be substituted which are not invalid, illegal, or unenforceable and produce as nearly as is practicable in all the circumstances the appropriate balance of the interests of both Parties in accordance with the spirit and purpose of this agreement. The same provision shall apply in case of any loophole discovered in the implementation of this agreement.


1. Amendments
Amendments to this agreement including to this § 12 must be made in writing and will require legally binding signature by both Parties. 
......................, on .....................		......................, on .....................
...................................................		...................................................
Lender		Borrower
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