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Disclaimer 
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ROOFTOP SOLAR OPERATION AND MAINTENANCE CONTRACT
THIS ROOFTOP SOLAR OPERATION AND MAINTENANCE CONTRACT (the “Agreement”)  is made on [***][footnoteRef:1] [1:  As a general comment, all sections shown in square brackets are to be modified by the parties based on specific circumstances and/or to be completed with the details pertaining to the parties’ situation.] 

BETWEEN
(1) [***][footnoteRef:2] a [[limited liability/joint stock] company incorporated in Vietnam, with enterprise registration certificate number [***], issued on [***] by the Department of Planning and Investment of [***] and whose registered office is at [***]] OR [a [***] citizen, holding ID Card No. [***] issued on [***] and residing at [***] (the "Project Owner"); and	 [2:  Name and details of the Project Owner would be included here. ] 

(2) [***][footnoteRef:3] [a [limited liability/joint stock] company incorporated in Vietnam, with enterprise registration certificate number [***], issued on [***] by the Department of Planning and Investment of [***] and whose registered office is at [***] (the "O&M Contractor") [3:  Name and details of the O&M Contractor would be included here. This template has been prepared for use by a O&M Contractor being either a domestic Vietnamese company or a 100% foreign owned Vietnamese subsidiary providing the services to a Vietnam-based Project Owner. Further points to be noted based on this: (i) all prices in this Agreement must be stated in Vietnamese dong and cannot refer to foreign currency or adjusted based on any foreign currency exchange rate; and (ii) the governing law must be the laws of Vietnam.] 

(Each of the Project Owner and the O&M Contractor is hereinafter referred to as a “Party” and collectively as the “Parties”). [footnoteRef:4] [4:  Parties to input specific details including, incorporation/registration number, and registered address in respect of the O&M Contractor and the Project Owner, if it is an enterprise, or personal details for the Project Owner in the case of this contract being used for installation at a residence.] 

WHEREAS:
A. The O&M Contractor is engaged and experienced in the business of operating and maintaining rooftop solar PV systems.
B. The Project Owner wishes to engage the O&M Contractor to operate and maintain a rooftop solar PV system at the Site and the O&M Contractor agrees to be engaged by the Project Owner for these purposes, on the terms and conditions of this Agreement. [footnoteRef:5]   [5:  This is a general background to the contract and should be able to be applied to any circumstance without any need to be amended. However, additional background to the transaction can be added as appropriate.] 

IT IS HEREBY AGREED AS FOLLOWS:
1. [bookmark: _Ref1572867]DEFINITIONS
1.1 In this Agreement, words and expressions shall, save as the context otherwise requires, have the following meaning:
“Annual Operating and Maintenance Schedule” has the meaning given in Clause 8.2.
“Bi-directional Meter” means the alternating-current meter installed as required by the Utility for connection of the Solar PV System to the Grid and for the purposes of the Utility PPA.
“Business Day” means a day on which commercial banks are open for business in Vietnam and excludes any Saturday, Sunday and public holidays in Vietnam.
“Confidential Information” has the meaning given in Clause 29.1. 
“Contract Year” means for the date from the Effective Date to the date being twelve (12) months after such date, and/or each succeeding twelve (12) month period thereafter until termination of the Agreement.
“Corrective Maintenance” means corrective maintenance activities to be carried out by the O&M Contractor on detection of any breakdown or malfunction of the Solar PV System including but not limited to:
(a) returning the Solar PV System to a safe state;
(b) undertaking any reset, repair, of the Solar PV System or component thereof replacement and/or other work related to the operation of the Solar PV System where such work has been identified as reasonably necessary by observation in the course of Preventative Maintenance activities, through notification by the Project Owner, or has or should have been identified by the O&M Contractor acting in accordance with the standards expected of a Reasonable and Prudent Operator;
(c) attending to any failure or malfunction of the Solar PV System or component thereof and carrying out repairs or replacement as necessary and in accordance with the O&M Manuals, the Manufacturer and Supply Warranties and any other applicable manufacturer’s recommendations, guidelines, specifications, instructions and warranty conditions published by the relevant manufacturer from time to time;
(d) providing any standard equipment and/or standard tools that may be required to perform the O&M Services;
(e) taking specific actions to remedy any breakdown or malfunction of the Solar PV System, consequential faults and/or incidents relating to the Solar PV System;
(f) evaluation and diagnosis of the reason for the relevant breakdown or malfunction of the Solar PV System;
(g) management of the Spare Parts;
(h) ensuring in accordance with this Agreement the proper functioning of the Solar PV System following any repair or maintenance work done thereto.
“Disclosing Party” has the meaning given in Clause 29.1.
“Effective Date” means the date of signing of this Agreement.
“Energy Output” means the electricity generated by the Solar PV System measured in kWh.
“Event of Force Majeure” has the meaning given in Clause 23.1.
“Governmental Authority” means any statutory authority, government department, agency, commission, board, tribunal, court or other institution in Vietnam authorised to make Laws.
“Grid” means the local electricity distribution network.
“Insolvency Event” means in respect of a Person any of the following:
(a) an inability to pay debts as they fall due or presumed inability to do so;
(b) for a body corporate, any corporate action, or any other steps, and/ or legal proceedings have been started or threatened against the Person, for its liquidation or bankruptcy or for the appointment of a liquidation committee, team of receivers or similar officer or officers in respect of it or any or all of its assets subject to claims which by law have priority.
“kWh” means kilowatt-hour alternating current.
“Manufacturer and Supply Warranties” means warranties from the manufacturers and suppliers of the Solar PV System, any component parts of the Solar PV System and the Spare Parts.
“Monthly Service Fee” means the monthly service fee payable by the Project Owner to the O&M Contractor in consideration of the O&M Services of VND[***] per month.
“O&M Manuals” means the manufacturer’s maintenance manual for the Solar PV System or, in the absence of a maintenance manual, the maintenance of the Solar PV System in accordance with good industry practice.
“O&M Services” mean all required services for the successful operation, optimum energy generation and maintenance of the Solar PV System the O&M Contractor is engaged for hereunder and as set out in Schedule 2.
“Performance Guarantee” has the meaning given in Clause 16.1.
“Performance Penalties” has the meaning given in Clause 17.1.
“Performance Ratio” means the measure of the quality of the Solar PV System that is independent of location. The performance ratio is stated as percent and describes the relationship between the actual and theoretical energy outputs of the Solar PV System as calculated in accordance with Schedule 3.
“Premises” means the building and the location of the Site where the Solar PV System is installed and the O&M Contractor shall provide the O&M Services in accordance with this Agreement.
“Preventative Maintenance” has the meaning given in Clause 5.
“Reasonable and Prudent Operator” means a person acting in good faith with the intention of performing its contractual obligations and who, in so doing, and in the general conduct of its undertaking, exercises the degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be exercised by a skilled and experienced person complying with applicable laws and regulations and observing all applicable standard industry practices and guidelines engaged in the operation and maintenance of photovoltaic solar electric generating rooftop systems similar to the Solar PV System.
“Relevant Party” has the meaning given in Clause 27.1.
“Site” means the rooftop of the Premises on which the Solar PV System is installed and as further defined and highlighted in the relevant drawing listed in Schedule 1.
“Solar PV System” means the solar electric power generation equipment, including without limitation, solar panels, mounting racks, brackets, substrates or supports, power inverters and micro-inverters, optimizers, service equipment, metering equipment, controls, switches, connections, conduit, wires and other equipment installed at the Site and as described in Schedule 1.[footnoteRef:6] [6:  This description is wide to encompass most aspects of a solar PV rooftop system that may be installed under this contract, but can be modified based on the actual Solar PV System specifications.] 

“Spare Parts” means spare parts, consumables and any fungible materials that will be procured by the Project Owner and or the O&M Contractor under this Agreement for the operation, maintenance and repair of the Solar PV System.
“Spare Parts List” means the list of Spare Parts required to ensure the proper maintenance of the Solar PV System pursuant to this Agreement.
“Subcontractor” means any appointed subcontractor engaged by the O&M Contractor under a separate subcontract agreement who will supply services to the Project Owner on behalf of the O&M Contractor pursuant to the terms of this Agreement.
“Taxes” means all taxes, duties, imposts, fees and withholdings (including, without limitation, any value added taxes and corporate income taxes), import duties and/or import surcharges imposed by any Governmental Authority of any country having jurisdiction over any matter related to this Agreement.
“Term” has the meaning given in Clause 24.
“Utility” means the Electricity of Vietnam Group (Tập đoàn Điện lực Việt Nam) or its authorized member entity.
[“Utility PPA” means any agreement between the Project Owner and the Utility pursuant to which the Project Owner receives payment from the Utility for any Energy Output delivered to the Grid as recorded by the Bi-directional Meter.] [footnoteRef:7] [7:  To be retained or removed depending on whether it is intended to enter into a Utility PPA or not.] 

“Vietnam” means the Socialist Republic of Vietnam;
“Vietnamese Law” or “Law or Laws” means (i) all law applicable in the Socialist Republic of Vietnam; and (ii) any regulatory policies, guidelines or industry codes which apply to the operation and maintenance of the Solar PV System pursuant to this Agreement; and (iii) any directions, rules or regulations issued by any competent or regulatory authorities.
“VND” means the lawful currency of Vietnam.


SECTION I: ENGAGEMENT AND RELATIONSHIP
2. ENGAGEMENT AND RELATIONSHIP OF THE PARTIES[footnoteRef:8] [8:  This sets out the general engagement and scope of services of the O&M Contractor under this Agreement.] 

2.1 [bookmark: _Ref515537768]The O&M Contractor undertakes to operate, maintain, repair and manage the Solar PV System on behalf of the Project Owner throughout the Term and the Project Owner agrees to engage the O&M Contractor throughout the Term to carry out the O&M Services and further activities contemplated under this Agreement and on the terms and conditions of this Agreement.[footnoteRef:9] [9:  Schedule 1 sets out the detailed description of the Solar PV System, its components and the various equipment and a description of the Site.] 

2.2 The O&M Contractor has been retained by the Project Owner as an independent contractor to operate and maintain the Solar PV System, with the O&M Manuals and to the standard of a Reasonable and Prudent Operator.
3. PERFORMANCE STANDARDS[footnoteRef:10] [10:  Recommended to set out the relevant applicable standards and regulations the O&M Contractor must perform in compliance with as these will not all be included specifically in this Agreement but rather referred to (such as the O&M Manuals and Manufacturer and Supply Warranties.] 

3.1 [bookmark: _Ref14792043]The O&M Contractor shall perform the O&M Services and other services as contemplated hereunder in accordance with the following:
(a) this Agreement and its Schedules and Annexes;
(b) the O&M Manuals;
(c) the applicable Manufacturer and Supply Warranties;
(d) the requirements of the Utility;
(e) applicable insurance policies obtained and maintained by the O&M Contractor in accordance with this Agreement;
(f) all applicable Vietnamese Laws; and
(g) any other documents to be signed between the Parties for the purposes of the performance of this Agreement.
4.  [UTILITY PPA[footnoteRef:11] [11:  To delete or retain depending on whether the Project Owner will enter into a Utility PPA or not.] 

4.1 The O&M Contractor will manage ongoing arrangements with the Utility on behalf of the Project Owner in relation to meter readings and following up on invoices to the Utility where applicable under the Utility PPA.]


SECTION II: OPERATION AND MAINTENANCE SERVICES
5. [bookmark: _Ref503192557][bookmark: _Ref507318168]PREVENTATIVE MAINTENANCE
5.1 [bookmark: _Ref515089959]The O&M Contractor agrees and acknowledges that the continuous operation of the Solar PV System is essential, especially during day hours therefore the work of repairs, maintenance, rebuild and tests must be planned in a such a way that interruptions to the Solar PV System operation are kept to a minimum and as a consequence the O&M Contractor at its own cost will apply a higher standard of diligence to perform during night hours to the extent possible in order to minimize interruptions and maximize production.[footnoteRef:12]  [12:  Suggest this is agreed to avoid interruption of the Project Owner’s (or relevant customer’s) production at the Premises.] 

5.2 The O&M Contractor will provide all materials, tools, staff and labour requirements, as well as its staff expenses, and so on in order to carry out the tasks, except otherwise agreed in this Agreement.
5.3 The preventative maintenance of the Solar PV System will be comprised of regular visits to all the equipment composing such Solar PV System, replacement of materials and correction of those systems where foreseeable with materials, tools, and labour, pursuant to the provisions of the O&M Manual and will be carried out in accordance with the relevant Annual Operating and Maintenance Schedule and other relevant provisions of this Agreement, including Schedule 2.[footnoteRef:13] [13:  General provision on preventative maintenance provided here with further details in Schedule 2. However, the detailed plan should be agreed in the Annual Operating and Maintenance Manual as particular to the Solar PV System and project.] 

6. MONITORING, FAILURE DETECTION AND INITIATION OF CORRECTIVE MAINTENANCE[footnoteRef:14] [14:  This applies to maintenance and repair services to be provided outside of the scheduled preventative maintenance services, such as in the case of breakdown of the Solar PV System as notified by the Project Owner.] 

6.1 [bookmark: _Ref515089972]For the purposes of determining when repair and maintenance services are necessary, the O&M Contractor shall monitor and evaluate the information gathered through remote monitoring of the Solar PV System in addition to the maintenance and inspection Site visits.
6.2 In case of breakdown or malfunction of the Solar PV System, the O&M Contractor shall take all measures necessary to remedy such breakdown in order to make it work properly and conduct all necessary Corrective Maintenance in accordance with the agreed performance specifications and the relevant provisions of Schedule 2.
7. SPARE PARTS[footnoteRef:15] [15:  The Solar PV System will require a stock of spare parts for its maintenance and repair. The costs for such spare parts should be borne by the Project Owner, which will be taken into account when agreeing the Monthly Service Fee. In addition, ownership of the spare parts should be with the Project Owner at all times.] 

7.1 The O&M Contractor shall prepare the Spare Parts List for the Solar PV System and provide this to the Project Owner within [ten (10)] days of the Effective Date.
7.2 The Project Owner shall procure and supply the Spare Parts as necessary for the operation and maintenance of the Solar PV System and such Spare Parts shall remain the property of the Project Owner at all times.
7.3 Notwithstanding the foregoing, the O&M Contractor may directly procure Spare Parts on behalf of the Project Owner as necessary for the Solar PV System provided that: (i) the Project Owner shall be liable for and make direct payment to any supplier or reimburse the O&M Contractor as duly invoiced to the O&M Contractor for any Spare Parts and other items required for the repair of the Solar PV System provided that the Project Owner shall be entitled to prior approve the order and purchase of any items or combined order of a value of VND[***] or more; and (ii) such Spare Parts shall remain the property of the Project Owner at all times.
7.4 The O&M Contractor shall be fully responsible for, at its costs, storing and securing all Spare Parts as necessary for the Solar PV System.
7.5 At the request of the Project Owner, the O&M Contractor shall conduct an audit of the Spare Parts List to detail:
(a) the Spare Parts that have been used and require replacement;
(b) the Spare Parts that have been procured by the Project Owner since the last audit conducted pursuant to this Clause; and
(c) [***].
8. PLANS AND REPORTING[footnoteRef:16] [16:  The O&M Contractor should provide reports and plans for O&M Services to ensure efficient coordination between the Project Owner and the O&M Contractor and for the Project Owner to be able to verify the O&M Contractor is fulfilling its duties under this Agreement. In addition, this should include assisting with providing meter readings and other reports required under agreements the Project Owner may have entered into in relation to the Solar PV System (such as a power purchase agreement, or a Utility PPA).] 

8.1 The O&M Contractor shall maintain up-to-date operating logs, records and reports regarding the operation and maintenance of the Solar PV System. 
8.2 [bookmark: _Ref14791673][bookmark: _Ref40102902]The O&M Contractor shall submit to the Project Owner an annual program of scheduled maintenance, prior to the commencement of each Contract Year (with the first such plan being provided within fifteen (15) days of the Effective Date) (such annual programs being the “Annual Operating and Maintenance Schedule”).
8.3 The O&M Contractor shall within seven (07) Business Days after the end of the relevant Contract Year, submit to the Project Owner an operations report covering the operations and maintenance conducted for the Solar PV System during the preceding Contract Year.
8.4 [bookmark: _Ref14881995]The O&M Contractor shall within [five (05)] Business Days after the end of each calendar month submit to the Project Owner a monthly operations, including but not limited to:
(a) the operations and maintenance conducted during such preceding calendar month;
(b) the meter readings for production of Energy Output of the Solar PV System for the preceding calendar month; and
(c) [***].
8.5 The O&M Contractor shall provide the Project Owner reasonably necessary assistance in connection with the Project Owner’s compliance with reporting requirements under applicable Laws or any other agreement to which the Project Owner is a party relating to the Solar PV System, including providing reports, records, logs and other information that the Project Owner may reasonably request related to the Solar PV System.
9. HEALTH AND SAFETY
9.1 The O&M Contractor must comply at all times during the performance of the O&M Services with all applicable occupational health and safety Laws and regulations, and all occupational health and safety guidelines, rules and procedures provided by the Project Owner to the O&M Contractor as applicable to the Premises.
9.2 The O&M Contractor shall provide all fire prevention and safety equipment for the Solar PV System as required under Law and to ensure safe operation of the Solar PV System.
9.3 The O&M Contractor shall be responsible for providing all personal protective equipment as may be required for its personnel assigned to work at the Site.
10. PERSONNEL
10.1 The O&M Contractor represents and warrants that its personnel are trained and skilled practitioners at performing work similar to the O&M Services and will perform the O&M Services in accordance with the terms and conditions of this Agreement. 
10.2 If the conduct or performance of any of the O&M Contractor’s personnel, in the Project Owner’s opinion, is unsatisfactory, the Project Owner may advise the O&M Contractor and the O&M Contractor at its own cost and expense at the O&M Contractor’s sole cost and expense, shall replace such personnel with personnel suitably qualified and acceptable to the Project Owner.[footnoteRef:17] [17:  Suggest the Project Owner should be entitled to request replacement of personnel of the O&M Contractor if they behave in an unsatisfactory way as they will be attending to the Project Owner’s location or representing the Project Owner as a subcontractor.] 



SECTION III: O&M SERVICE FEE AND PAYMENT TERMS
11. O&M SERVICE FEE
11.1 The Project Owner shall pay the O&M Contractor the Monthly Service Fee throughout the Term in consideration of the O&M Services.
12. FEE FOR NON-STANDARD MAINTENANCE SERVICES AND PARTS[footnoteRef:18] [18:  Suggest the O&M Contractor would be entitled to an additional fee for performing services where these are required due to a breach by the Project Owner of its obligations under this Agreement and so on.] 

12.1 If any repair or maintenance of the Solar PV System is required due to:
(a) conditions at the Premises; 
(b) the Project Owner’s breach of any provisions of this Agreement;
(c) the negligent act or wilful misconduct of the Project Owner;
(d) any work carried out on the Solar PV System by the Project Owner or any third party other than as prior approved by the O&M Contractor; or
(e) inaccuracy of any information provided by the Project Owner and relied upon by the O&M Contractor,
the Project Owner shall fully reimburse the O&M Contractor the cost and expense for such maintenance and repair at the O&M Contractor’s, or if applicable the Subcontractor’s, then current standard rates in addition to the Monthly Service Fee.  
13. TAXES
13.1 All prices are stated exclusive of any applicable Taxes and the O&M Contractor shall add any such applicable value added taxes and other applicable taxes to its invoices and charge them to the Project Owner in accordance with Laws.
14. [bookmark: _Ref40087744]PAYMENT TERMS
14.1 The payments to the O&M Contractor of the Monthly Service Fee and any other payments under this Agreement shall be made in accordance with this Clause 14. 
14.2 The Monthly Service Fee shall be paid monthly in arrears as invoiced by the O&M Contractor to the Project Owner and within [15] days of the date of issuance of the relevant invoice.  
14.3 All payments to the O&M Contractor under this Agreement shall be made by bank transfer to the bank account of the O&M Contractor as may be notified by the O&M Contractor to the Project Owner from time to time.
14.4 If the Project Owner fails to pay the O&M Contractor any sum payable to the O&M Contractor when due pursuant to the Agreement, the Project Owner shall be liable to pay interest to the O&M Contractor on such sum from the due date for payment at the annual rate of [***%] per annum accruing on a daily basis until payment is made.[footnoteRef:19] [19:  The application of interest to late payments is permitted under Article 357 of the Civil Code 2015.  The particular penalty interest (if any) should be agreed between the Parties noting 20% is the maximum permitted under Article 478.1 of the Civil Code 2015 and a lower rate may be agreed between the Parties.] 

SECTION IV: PERFORMANCE PENALTIES AND PERFORMANCE GUARANTEE
15. [bookmark: _Ref503800393]FAILURE OF THE SOLAR PV SYSTEM[footnoteRef:20] [20:  Suggest this as a reasonable performance guarantee provided by the O&M Contractor particularly if it is a different service provider from the EPC contractor that installed the system.] 

15.1 If the Solar PV System completely fails to provide Energy Output during more than [***] hours of daylight in one day on more than [five (5)] instances in any three-months’ period during the Term the Project Owner shall be entitled to either:
(a) [bookmark: _Ref503800404]terminate this Agreement upon giving at least [30] days’ notice to the O&M Contractor expiring not later than the end of the second month following the relevant three-month period pursuant to this Clause; or
(b) a penalty payment of [***]VND from the O&M Contractor and such penalty payment will be deducted from the next relevant Monthly Service Fee.
16. [PERFORMANCE GUARANTEE[footnoteRef:21] [21:  Provided suggested performance ratio guarantee and penalties for failure to achieve this. This would be appropriate where the O&M Contractor also provided EPC services for the system. Nevertheless, the Project Owner may request this from the O&M Contractor in any event.] 

16.1 The O&M Contractor hereby warrants that the Solar PV System shall be capable of generating a minimum Performance Ratio of [***%] in each Contract Year (the “Performance Guarantee”).
16.2 It is agreed and acknowledged by the Parties that in the event the Performance Guarantee is not achieved for any Contract Year the O&M Contractor shall pay Performance Penalties to the Project Owner in accordance with Clause 17.  
[bookmark: _Ref40089514]

17. PERFORMANCE PENALTIES[footnoteRef:22] [22:  Suggest structuring these as penalties rather than liquidated damages. This is preferred under Vietnamese law governed contracts as penalty provisions are clearly established under Vietnamese law (liquidated damages are less so).  Vietnamese law also permits the parties to agree that penalties are either an exclusive remedy for the relevant matter at hand or are payable in addition to the compensation for damages (it being noted that the Project Owner would need to demonstrate and evidence such damages).  Please note, Vietnam’s Commercial Code caps contractual penalties at 8% of the value of the breach.] 

17.1 If for any Contract Year the Performance Ratio is less than the Performance Guarantee then the O&M Contractor shall be liable to pay a penalty to the Project Owner in an amount equal to [VND***] for each 0.1% shortfall between the Performance Ratio and the Performance Guarantee up to a maximum amount equivalent to 8% of the total aggregate Monthly Service Fees payable for such Contract Year ("Performance Penalties").
17.2 The O&M Contractor shall within fifteen (15) Business Days following the end of each relevant Contract Year calculate the Performance Ratio (in accordance with Schedule 3) in respect of that Contract Year and, if applicable, calculate the amount of Performance Penalties payable in respect of the relevant Contract Year and notify the same to the Project Owner as soon as reasonably practicable.
17.3 [bookmark: _Ref194824737]Any Performance Penalties payable under this Agreement shall be payable to the Project Owner by bank transfer to the Project Owner’s designated account within [five (05)] days following demand thereof from the Project Owner.
17.4 It is agreed the Project Owner shall be entitled to avail itself of its right to claim damages and apply any other available remedy available to it under Law for any such failure of the Performance Guarantee to be achieved in addition to its right to receive such Performance Penalties payments.
17.5 It is agreed the Performance Penalties shall not be applied in the event the failure to achieve the Performance Guarantee is caused by the act or breach of this Agreement by the Project Owner.]


SECTION V: PROJECT OWNER’S OBLIGATIONS[footnoteRef:23] [23:  This section provides further general obligations of the Project Owner and may be added to or revised as necessary.] 

18. The Project Owner shall:
(a) provide or procure for the O&M Contractor at no charge, all requisite access to the Site, plus access to utilities at the Premises including electrical power, light and water as reasonably required by the O&M Contractor in order to perform the O&M Services;
(b) pay for all ongoing costs relating to the supply of electricity to the Site and telecommunications used by the O&M Contractor at the Site for the purpose of carrying out the O&M Services;
(c) provide to the O&M Contractor all necessary information about the Solar PV System, the Premises, and the Site to enable the O&M Contractor to carry out the O&M Services;
(d) pay the Monthly Service Fee and any other fees due in accordance with and subject to the further terms and conditions of this Agreement; and
(e) [***].
[bookmark: _Ref503800534]

SECTION VI: GENERAL MATTERS
19. SUB-CONTRACTING
19.1 [bookmark: _Ref515091987]The O&M Contractor may only subcontract part (but not all) of the services to be performed under this Agreement during the Term with the prior written consent of the Project Owner (such consent not to be unreasonably withheld). 
19.2 Notwithstanding Clause 19.1, the O&M Contractor shall remain liable for the provision of any and all such work and services to the Project Owner.[footnoteRef:24] [24:  It is understood it is the intention that the O&M Contractor will perform most if not all of the services under this Agreement, but may need to engage Subcontractor’s for performance of certain services over the course of the long term contract with the Project Owner’s approval.  However, it should be noted by the O&M Contractor that the O&M Contractor will remain liable for the provision of the services to the Project Owner under this Agreement and for that reason, the O&M Contractor should take all precautions to ensure it is equally protected under any separate subcontract agreements it enters into with local service provider(s).] 

20. [bookmark: _Ref517794329]O&M CONTRACTOR RIGHT OF ACCESS[footnoteRef:25] [25:  As the Solar PV System will be installed on the rooftop, the O&M Contractor will require a right of access to the Solar PV System in order to effectively perform its obligations under the contract.  Such right of access must be granted to the O&M Contractor, its authorised personnel and importantly extended to the Subcontractor(s) throughout the Term of the contract.  The extension of this right to subcontractors is necessary for the O&M Contractor to be able to grant the right of access to the Subcontractors, who may be engaged to perform certain of the O&M Contractor’s services and as such would need to enter upon the Project Owner’s premises to do so. In the case the Project Owner is a solar service company, and not the facility owner, this should be a back to back granting of access as the solar service company has been granted by the facility owner.] 

20.1 The Project Owner grants the O&M Contractor and its employees, agents and subcontractors, throughout the Term of this Agreement:
(a) a right of egress and ingress over all walkways and roads at all times to the Premises; and
(b) a right to enter upon and obtain access to the Site through the Premises, including the right to access and use all elevators, stairways or other access points of egress and ingress for the purposes of accessing the Site,
for the purposes of performing the services contemplated by this Agreement, and the Project Owner shall provide such cooperation and assistance to enable the O&M Contractor (including its employees, agents and Subcontractors) to operate, repair and maintain the Solar PV System and carrying out all other services contemplated under this Agreement on the terms and conditions of this Agreement.  
20.2 If the Project Owner refuses the right of access, or obstructs such right of access it will be deemed a material breach of the terms of this Agreement by the Project Owner. [footnoteRef:26] [26:  Due to the vital importance of this right of access for the O&M Contractor to be able to perform its obligations under the Agreement, such right should be irrevocable during the Term and if the Project Owner denies, obstructs or in any way refuses such access it will be considered a material breach of the Agreement.] 

21. [bookmark: _Ref515092070]INSURANCE[footnoteRef:27] [27:  Appropriate insurance types and levels should be agreed here and procured based on standard industry practice.] 

21.1 The O&M Contractor shall procure and maintain the following insurance policies and maintain comprehensive policies of insurance in respect of the following matters and in the minimum amounts set out below:
(a) contractor all risk insurance in an amount of not less than [VND***];
(b) third party liability insurance in an amount of not less than [VND***]].
21.2 The O&M Contractor will not do anything or omit to do anything which could cause any insurance policy referred to in this Clause 21, to become wholly or partly void or voidable, and will comply with all requirements and recommendations of any such insurers; and give immediate notice to the Project Owner of any event that might affect any such insurance policy (including any claims made under it).
22. [bookmark: _Ref503800473][bookmark: _Ref503193775][PROJECT OWNER AND O&M CONTRACTOR REPRESENTATIVES[footnoteRef:28] [28:  This is recommended in such case to ensure ease of communication between the Parties and to avoid and/or deal with issues efficiently and effectively as these arise during the Term.] 

22.1 [bookmark: _Ref503800652]The O&M Contractor and the Project Owner shall each nominate a representative for communication throughout the Term of this Agreement and provide the other Party with the respective representative’s details, including name, position and contact information.  Such representatives will be the first point of contact for each Party. If either Party wishes to change such representative, it must give reasonable prior notification to the other Party of the replacement representative.
22.2 Further to Clause 22.1, the O&M Contractor’s and Project Owner’s respective representatives shall meet on a [monthly] basis (or at such other intervals as the representatives may mutually agree) to:
(a) consult and discuss the arrangement and implementation of each phase of the Agreement; and 
(b) discuss and settle any issues which may arise throughout the term of this Agreement.]
23. FORCE MAJEURE[footnoteRef:29] [29:  This is an important clause and should be retained to allow either Party to suspend or terminate the performance of its obligations when certain circumstances beyond their control arise, making performance inadvisable, commercially impracticable, illegal, or impossible. The list of events to be included is a matter of negotiation between the Parties, but the clause as drafted is typical and should include “regulation, order or directive of any Governmental Authority” as Vietnamese Law is developing, and regulations can change in nature relatively often compared to other legal systems.  ] 

23.1 [bookmark: _Ref503174078]If the performance of any obligation under this Agreement by a Party should be prevented or delayed by an event of force majeure (“Event of Force Majeure”), such as fire, natural disaster, war, rebellion, sabotage, embargo, epidemic, act of God, or act, rule, regulation, order or directive of any Governmental Authority or the order of any court of competent jurisdiction, that Party’s duty to perform their obligations affected by the Event of Force Majeure shall be suspended for a period equal to the delay directly resulting from the occurrence of such event, provided such event is without the fault of and beyond the reasonable control of the Party invoking force majeure. In the Event of Force Majeure, the Party invoking force majeure shall not be responsible for any damage, increased costs or loss which the other Parties may sustain by reason of such a failure or delay of performance.
23.2 In the event that a Party wishes to invoke force majeure, such Party shall, within seven days after the occurrence of the Event of Force Majeure has become known to such Party, send written notice thereof to the other Party. The Party affected by force majeure shall take appropriate measures to minimise or remove the effects of force majeure and, within the shortest possible time, attempt to resume performance of its obligations affected by the Event of Force Majeure.
24. [bookmark: _Ref503800873]TERM AND TERMINATION[footnoteRef:30] [30:  These provisions for early termination include standard cases such as agreement between the Parties, material and unremedied breach, and bankruptcy/winding up of either Party.  Further specific events that may enable either Party to terminate the Agreement may be agreed between the Parties based on commercial concerns and so on at such time.] 

24.1 This Agreement shall be effective from the Effective Date until the date being the [twentieth (20th) anniversary] of the Effective Date (“Term”)[footnoteRef:31] unless it is early terminated in accordance with this Clause 24 or other applicable provisions of this Agreement. [31:  This should be agreed between the Parties but may be for a specific period such as five years or for the entire lifespan of the system or in line with the term of the underlying agreements related to the Solar PV System (power purchase agreement, Utility PPA and so on).] 

24.2 [bookmark: _Ref515451615]This Agreement may be terminated in the following circumstances:
(a) upon the expiration of the Term without any requirement for further notice;
(b) the Parties mutually agree to terminate this Agreement;
(c) [bookmark: _Ref515451642]by written notice to the other Party on breach of any obligation under this Agreement by the other Party, and, where capable of remedy, such breach remains unremedied after [thirty (30)] days of such notice;
(d) [bookmark: _Ref517795522]by written notice to the other Party with immediate effect at any time if an Insolvency Event occurs in respect of such other party; and
(e) pursuant to any other right of unilateral termination a Party may have under this Agreement and Vietnamese Law.
24.3 Termination of this Agreement is without prejudice to any rights and obligations that have already accrued to a Party prior to the termination.
24.4 [bookmark: _Ref517795412]On termination of this Agreement for whatever reason:
(a) [bookmark: _Ref517795416]the O&M Contractor shall leave the Solar PV System in as good condition as it was on the Effective Date normal wear and tear and casualty excepted;
(b) the O&M Contractor shall use commercially reasonable efforts to cooperate with the Project Owner or a succeeding operator to assure that the operation and maintenance of the Solar PV System is not disrupted, including but not limited to taking all reasonable steps requested by the Project Owner required to effect the assumption of any contracts with third party service providers or suppliers related to the Solar PV System operation and maintenance; and
(c) subject as otherwise provided in this Agreement and to any rights or obligations which have accrued prior to termination, neither party shall have any further obligation to the other under this Agreement. 
25. INDEMNITY
25.1 The O&M Contractor agrees to indemnify and hold harmless the Project Owner and its directors, officers, employees and agents from any claims, causes of action, or liabilities, loss (including consequential loss), sickness, injury or death of its personnel, which arise out of the breach of any of the warranties, undertakings, obligations and representations under this Agreement by the O&M Contractor.
26. LIMITATION OF LIABILITY
26.1 Each Party’s liability under this Agreement shall be limited to direct actual damages only.[footnoteRef:32] [32:  The Parties’ liability should be limited to direct damages only.] 

26.2 Nothing in these conditions excludes or limits the liability of the O&M Contractor for death or personal injury caused by the O&M Contractor’s negligence; for any matter which it would be illegal for the O&M Contractor to exclude or attempt to exclude its liability; or for fraud or fraudulent misrepresentation. 
27. WARRANTIES
27.1 Each Party (a “Relevant Party”) represents, warrants and covenants to each other Party that:
(a) the Relevant Party is duly incorporated, validly existing and in good standing order under the law of its jurisdiction of incorporation;
(b) the Relevant Party has the full power and authority to enter into and perform its obligations under this Agreement;
(c) this Agreement constitutes binding obligations on the Relevant Party in accordance with its terms, subject to any principles of equity or insolvency law;
(d) other than as expressly stated in this Agreement, the Relevant Party has obtained all applicable corporate approvals, licenses, waivers or exemptions as required under its constitutional documents, applicable law, and as required by any Government Authority to empower it to enter into and perform its obligations under this Agreement.
27.2 Warranties given by the O&M Contractor
The O&M Contractor represents, warrants and covenants to the Project Owner:
(a) the O&M Services will be performed with all the skill and care to be expected of an appropriately qualified and experienced contractor with experience in performing services of a similar size, type, nature and complexity to the O&M Services;
(b) the O&M Services will be performed in a timely and professional manner in accordance with all applicable Vietnamese Laws and this Agreement;
(c) the O&M Services will be performed with the highest regard for safety and protection of the environment and so that the Solar PV System is capable of being operated and utilised in accordance with all applicable Vietnamese Laws and this Agreement; and
(d) the O&M Services will be carried out in accordance with the standards on environmental, social, and health and safety set by the Project Owner and all Vietnamese national standards on electric, environmental, social, environmental protection, fire protection.
28. NOTICES[footnoteRef:33] [33:  This is a standard clause and should not require to be amended.  Also, it sets agreement on deemed delivery of notice, which shall trigger time lines under other clauses such as Clause 24.2(c), under which a party must remedy a breach of contract within 30 days of receiving notice from the other Party otherwise the Agreement may be terminated.] 

[bookmark: _Ref292479817]All notices shall be made in writing and shall be deemed given or made as of the date delivered, whether by personal delivery, courier or email to the address set out in the introduction, or to such other postal or email address of which the sender has received prior written notice from the recipient advising the sender that correspondence in connection with this Agreement should be sent to such other postal or email address.
29. [bookmark: _Toc529122179][bookmark: _Toc529161772][bookmark: _Toc529161959]CONFIDENTIALITY AND PUBLICITY[footnoteRef:34] [34:  This is a standard clause on confidentiality and should not require much modification, other than specifying which information shall be included as confidential.  It also includes exceptions on disclosing such Confidential Information, such as to advisors and as required under law necessary in practice.] 

29.1 [bookmark: _Ref503194337]The Parties shall (and shall ensure that each of their agents and where applicable officers and employees shall) at all times keep confidential any Confidential Information which it may acquire during any communications preceding or after the execution and during the performance of this Agreement in relation to the other Party and this Agreement, and shall not use or disclose such Confidential Information to any other person. For the purposes of this clause, “Confidential Information” shall include in respect of the disclosing Party (the “Disclosing Party”), any and all information and know-how in any form, whether of a technical, financial, business or other nature, including, without limitation, the disclosing Party's activities, operations, research, development, finances, marketing plans, product specifications, operations, systems, policies, procedures, practices, data, methods, any ideas, concepts, sketches, copy, art-work, documentation or notes conceived related to the Solar PV System, any information, analyses, compilations, studies and other material generated pursuant to this Agreement which contains, reflects, or is/are derived from, any of the foregoing, and any other sensitive information or communications which would reasonably be deemed to be confidential that is or has been disclosed to or otherwise received or obtained, directly or indirectly, by the other Party, whether or not in connection with or pursuant to this Agreement, and the details, terms and conditions of this Agreement.
29.2 [bookmark: _Ref503194469]Each Party shall cause its personnel, agents and any Subcontractors engaged in performance of this Agreement to treat all such Confidential Information in Clause 29.1 as confidential, as well as any third party, who has been given access to such Confidential Information shall treat it as confidential so as to ensure that such Confidential Information will not be made available to any unauthorized third party.
29.3 Notwithstanding Clauses 29.1 and 29.2:
(a) the Parties may disclose Confidential Information if and to the extent:
(i) required by any Governmental Authority;
(ii) required by any applicable Law;
(iii) disclosed to the professional advisors, auditors and/or bankers of each Party;
(iv) the Confidential Information has come into the public domain through no fault of that Party; or
(v) the other Party has given its prior written approval of the disclosure,
provided that any Confidential Information so disclosed will be disclosed only after consultation with the other Party and such consultation is lawful and reasonably practicable;
30. [bookmark: _Toc529122183][bookmark: _Toc529161776][bookmark: _Toc529161963]VARIATIONS
No variation to this Agreement shall be effective unless it expressly refers to this Agreement and is made in writing and signed by or on behalf of the Parties. 
31. [bookmark: _Ref1572891][bookmark: _Ref1572893][bookmark: _Ref1572895][bookmark: _Ref1572897][bookmark: _Ref1572899][bookmark: _Ref1572901][bookmark: _Ref1572903][bookmark: _Ref390331290]Severability
If any provision of this Agreement is determined by any arbitral tribunal, court or other competent authority to be unlawful and/or unenforceable, the other provisions of this Agreement will continue in effect. If any unlawful and/or unenforceable provision would be lawful or enforceable if part of it were deleted, that part will be deemed to be deleted, and the rest of the provision will continue in effect (unless that would contradict the clear intention of the Parties, in which case the entirety of the relevant provision will be deemed to be deleted).
32. Assignment
32.1 The O&M Contractor may not without the prior written consent of the Project Owner assign, transfer, charge, license or otherwise deal in or dispose of any contractual rights or obligations under this Agreement.
32.2 The Project Owner may assign, transfer, charge, license or otherwise deal in or dispose of any contractual rights and obligations under this Agreement on giving thirty (30) days’ prior notice to the O&M Contractor without the prior written approval of the O&M Contractor.[footnoteRef:35] [35:  The right of the O&M Contractor to assign its contractual obligations with prior written consent of the Project Owner must be included to allow the O&M Contractor to engage a Subcontractor to perform certain of its obligations if necessary.] 

33. [bookmark: _Ref445806273]Law, Language and Copies
33.1 [bookmark: _Hlk492629064]This Agreement (together with all documents referred to herein) shall be governed by and construed according to Vietnamese Laws.  
33.2 [bookmark: _GoBack]This Agreement shall be entered into in [English and] Vietnamese in two (2) original copies of each version. In the event of any inconsistency between the English and Vietnamese language versions, the [English]/[Vietnamese] language version shall prevail.
34. [bookmark: _Ref266180399][bookmark: _Ref503800432]Disputes
34.1 [bookmark: _Ref507498528]Any dispute arising out of or in connection with the Agreement shall be resolved in accordance with this Clause 34. Before referring a dispute to the arbitration, the Parties shall endeavour to resolve any dispute amicably within 30 days of a Party giving notice to the other Party that a dispute has arisen.
34.2 Any such dispute which cannot be resolved amicably shall be resolved by arbitration at the Vietnam International Arbitration Centre (VIAC) in accordance with its Rules of Arbitration. The number of arbitrators shall be three. Each Party shall appoint one arbitrator, with the third to be appointed by such two appointed arbitrators.  The place of arbitration shall be Ho Chi Minh City, Vietnam. The language to be used in the arbitral proceedings shall be English. 
 [SIGNATURE PAGE TO FOLLOW]


IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day and year first above written.  

	[bookmark: _Ref1572905]For and on behalf of 
[The O&M Contractor]



_____________________
[***]
[Position]
	For and on behalf of 
[The Project Owner]



__________________
[***]
[Position]





SCHEDULE 1 – SOLAR PV SYSTEM SPECIFICATIONS[footnoteRef:36] [36:  The Contractor and Project Owner shall insert a full technical description of the relevant equipment and so on. This should cover make, specification, age and condition at the Effective Date. Records of any the maintenance and servicing prior to entering into this Agreement should be included if available. This should also include all ancillary equipment. This shall take the form of written records, photographs and scaled plans and sections.] 

1. System Installed Capacity (kW): [***]
2. Module(s):
	Manufacturer/Model
	Specifications
	Quantity

	[***]
	[***]
	[***]

	[***]
	[***]
	[***]


3. Inverter(s):
	Manufacturer/Model
	Specifications
	Quantity

	[***]
	[***]
	[***]

	[***]
	[***]
	[***]


4. Premises and Site
[To add written description of the Premises and Site]
5. List of accompanying drawings
[To be added by the O&M Contractor as necessary, including drawing of the Solar PV System, Site and so on]


SCHEDULE 2 – O&M SERVICES[footnoteRef:37] [37:  The list of regular preventative maintenance and corrective maintenance services obligation should be agreed and set out here. An indicative list is provided here for guidance purposes only.] 

PART 1: PREVENTATIVE MAINTENANCE SERVICES
During the Term, the O&M Contractor shall perform regular preventative maintenance services for the Solar PV System, including:
(a) [quarterly] Site visits per Contract Year to conduct inspections and Solar PV System check-up;
(b) daily SCADA monitoring to ensure any issues are dealt as soon as practically possible;
(c) undertake monthly System Meter readings;
(d) [quarterly] cleaning of the Solar PV System; and
(e) [***].
PART 2: CORRECTIVE MAINTENANCE SERVICES
1. [bookmark: _Ref36644616]The O&M Contractor shall notify the Project Owner within twenty-four (24) hours following the O&M Contractor’s discovery of any material malfunction in the operation of the Solar PV System.  
1. [bookmark: _Ref36644626]The Project Owner shall notify the O&M Contractor immediately upon the discovery of any condition adversely affecting the operation of the Solar PV System.
1. The Parties shall each designate personnel and establish procedures such that each Party may provide notice of such conditions requiring the O&M Contractor’s repair or alteration of the Solar PV System throughout the Term.  
1. The O&M Contractor shall use best efforts to conduct required Corrective Maintenance to remedy any material malfunction in the Solar PV System within [three (3)] days of either: 
1. notifying the Project Owner of such material malfunction pursuant to paragraph (a) above; or 
1. receiving notification from the Project Owner pursuant to paragraph (b) above.


[SCHEDULE 3 – PERFORMANCE RATIO]
[Method and formula for calculating the Performance Ratio to be set out here if the Performance Guarantee on Performance Ratio is to be provided to ensure this is conducted on an agreed basis to avoid dispute]
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